County Criminal Court: CRIMINAL LAW-—Search and Seizure—Stop. The trial court
correctly found the evidence sufficient to support the attempted investigatory stop in this case.
Affirmed. Shawn Culver v. State of Florida, No. 14-CF-1343-WS (Fla. 6th Cir. App. Ct. April
10, 2015).
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ORDER AND OPINION

The record demonstrates the State sufficiently proved the Deputy in this case
had a reasonable, articulable suspicion that Appellant was engaging in criminal activity
or about to commit a crime, sufficient to justify the attempted investigatory stop. We find
no error with the trial court’s denial of Appellant’s motion for judgment of acquittal. The

order of the trial court is affirmed.



STATEMENT OF THE CASE AND FACTS

Appellant was charged with one count of Obstructing or Opposing an Officer
without Violence in violation of 8 843.02, Fla. Stat. At trial, State presented evidence
that Deputy Cook came into contact with Appellant while participating in a burglary
investigation and conducting surveillance of an area where numerous burglaries had
been reported. The Deputy testified to observing a man wearing a black shirt and
camouflaged pants' coming toward him around midnight. After observing the man walk
between a home the Deputy was observing and another home, remove an over-shirt
while between the homes, and then walk out toward the street, the Deputy announced
his presence, identified himself as law enforcement and ordered the individual to get
down on his knees, at which point the individual fled. The Deputy identified Appellant as
the man who ran from him. The next day the Deputy met with a sketch artist and began
asking local residents in the area whether they recognized the suspect, and the Deputy

eventually identified Appellant as the individual matching the description.

After the Deputy’s testimony Appellant moved for a judgment of acquittal,
contending that State failed to meet the burden of proving the Deputy was engaged in
the lawful execution of a legal duty when he ordered Appellant to stop and get down on
the ground, because the Deputy did not have reasonable suspicion to detain Appellant.
The trial court denied the motion. After the close of evidence, the jury returned a guilty

verdict and the court sentenced Appellant to 11 months and 29 days in jail.

STANDARD OF REVIEW

“The purpose of a motion for judgment of acquittal is to challenge the legal
sufficiency of the evidence.” Anderson v. State, 504 So. 2d 1270, 1271 (Fla. 1st DCA
1986). If “the State has brought forth competent evidence to support every element of
the crime, a judgment of acquittal is not proper.” Id. “When a defendant moves for
judgment of acquittal, he admits all facts in evidence adduced and every conclusion

favorable to the State reasonably inferable therefrom.” Id. This Court reviews a trial

! The Deputy testified Appellant matched the description of a burglary suspect, but evidence of the identity of the
source of the description was not admitted in the court below, and the court treated the source as anonymous.
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court’s order on a motion for judgment of acquittal pursuant to a de novo standard of
review. Pagan v. State, 830 So. 2d 792, 803 (Fla. 2002).

LAW AND ANALYSIS

Appellant contends it was error to deny the motion for judgment of acquittal
because the State failed to meet the burden of proving the Deputy was engaged in the
lawful execution of a legal duty when Appellant was ordered to stop but failed to do so,
because there was no basis on which to stop Appellant. To prove the offense of
obstructing an officer without violence the State must prove “the officer was engaged in
the lawful execution of a legal duty,” and “the actions of the defendant obstructed,
resisted or opposed the officer in the performance of that legal duty.” A.R. v. State, 127
So. 3d 650 (Fla. 4th DCA 2013); State v. Legnosky, 27 So. 3d 794 (Fla. 2d DCA 2010).
“The element of lawful execution of a legal duty is satisfied if an officer has either a
founded suspicion to stop the person or probable cause to make a warrantless arrest.”
O.B. v. State, 36 So. 3d 784, 786 (Fla. 3d DCA 2010). “Otherwise, the individual has a
right to ignore the police and go about his business.” Id. The officer must have had “a
well-founded, articulable suspicion of criminal activity” in order to justify attempting an
investigatory stop. See A.R., 127 So. 3d at 654. “When an individual runs away from
officers who lack the authority to stop and detain him, that individual is not unlawfully

opposing or obstructing officers in the lawful execution of a legal duty.” Id.

When a suspect “within a high crime area” defies an “officer's verbal order to
stop” and continues to flee, this “constitutes the offense of resisting without violence.” Id.
(citing C.E.L. v. State, 24 So. 3d 1181, 1185-89 (Fla. 2009)). In A.R., the court found
that “evidence that the officers were investigating a ‘possible crime’ was insufficient to
establish that the officers had a reasonable suspicion that appellant had committed or
was about to commit a crime,” and, absent evidence that the incident occurred in a high
crime area, flight alone was insufficient to demonstrate reasonable suspicion sufficient
to justify a stop. Id. at 655. See R.R. v. State, 137 So. 3d 535, 539 (Fla. 4th DCA 2014)
(finding sufficient grounds for an investigatory stop where defendant “engaged in an
unprovoked, headlong flight” and the officer previously observed defendant “looking into
the windows of two parked cars in a parking lot during the holiday season”). Appellant
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contends State failed to demonstrate the Deputy was executing a legal duty, because
there was no reasonable, articulable basis to justify an investigatory stop based on the
Deputy’s observations. Although the Deputy did not expressly state the area under
surveillance was a high crime area, the Deputy testified that the attempted stop
occurred during a large operation while 15-20 officers were conducting surveillance in

an area where multiple burglaries had recently occurred.

Appellant further claims State failed to exclude the reasonable hypothesis of
innocence that Appellant was walking home at the time of the incident. We find this is
not the applicable standard when determining a motion for judgment of acquittal. The
Deputy’s testimony as to the surveillance operation and the numerous recent burglaries
in the area, along with the Deputy’s observation of Appellant approaching a home the
Deputy was watching as a potential target for burglaries, then walking between that
home and another home and removing his shirt before walking out toward the street, is
sufficient to support the attempted stop. The Deputy testified Appellant’'s activities were
further suspect given the time of night and location of the events, and that he attempted
the stop because he thought Appellant may attempt to enter one of the residences

under surveillance.?

We find the evidence sufficient to justify the attempted investigatory stop. State
relies on the alternative argument that the Deputy had a reasonable suspicion that
Appellant was loitering or prowling, in violation of 8 856.021, Fla. Stat., and that this
provides an additional basis for the attempted stop. It appears the trial court based the
denial of the motion for judgment of acquittal at least in part on this basis. The offense
requires the State prove two elements, first that defendant “is loitering or prowling in a
place, at a time or in a manner not usual for law-abiding individuals,” and second, “that
the unusual behavior take place under circumstances that warrant a justifiable and
reasonable alarm or immediate concern for the safety of persons or property.” Simms v.
State, 51 So. 3d 1264, 1267-68 (Fla. 2d DCA 2011) (citing 8 856.021, Fla. Stat.)

’The Deputy was standing in the yard and already exposed when he observed Appellant walk toward the street, at
which point the Deputy attempted the stop and announced himself as law enforcement and Appellant fled the
scene. The Deputy testified he was wearing a bullet proof vest, two visible badges and a Sheriff’s Office ball cap.
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(emphasizing that the “statute reaches the outer limits of constitutionality” and is not to

be used as a “catchall provision” when no other basis which would justify detention).

“An officer must be able to articulate specific facts showing an imminent breach
of the peace or threat to public safety,” in order to establish a basis for an investigatory
stop based on suspicion of loitering or prowling. Ferguson v. State, 39 So. 3d 551, 553
(Fla. 2d DCA 2010). See W.D. v. State, 132 So. 3d 871, 874 (Fla. 2d DCA 2014).
Pursuant to the statute, “alarm is presumed if the defendant flees, conceals himself or
any object, or refuses to identify himself when a law officer appears.” Id. We are mindful
that due to “it's potential for abuse, the loitering statute must be applied with special
care.” Id. at 873. See Mills v. State, 58 So. 3d 936, 940 (Fla. 2d DCA 2011). Based on
the totality of the circumstances and the facts apparent to the Deputy at the time, we
find the evidence sufficient to support a reasonable suspicion of criminal activity to

justify the investigatory stop. The judgment of the trial court is affirmed.

CONCLUSION

We find the record contains sufficient evidence to justify the attempted
investigatory stop in this case. The trial court correctly denied the motion for judgment of
acquittal. The order of the trial court is AFFIRMED.

Itis ORDERED AND ADJUDGED that the order of the trial court is AFFIRMED.
DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida
this 10th day of April, 2015.

Original order entered on April 10, 2015, by Circuit Judges Daniel D. Diskey,
Linda Babb and Shawn Crane.



