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ORDER AND OPINION

THIS CAUSE came betore the Court on appeal. filed by Bank of America ("Bank™)
from the Order entered December 18, 2008, denying Bank's Motion for Default. The trial court
deternnned that substitute service for the Defendant. Andre Cokceley, was improper because
Caokeley did not operate or conduct business in Florida. Upon review of the appellant’s brief and
relevant case law, the Court hereby aftirms the Order as set forth below.

Cokeley s a resident of Florida who opened a personall student, checking account with
Bank that went inte default. Bank Nled a complaint agamst Cokeley, but was unable to properly
serve Cokeley duc to meorreet addresses, Bank then amended its Complaint, alleging that

Cokeley concealed his whereabouts or avoided service of summons and complaint. In addition,



the Amended Complaint also alleges that the action arises from Cokeley’s business activity m
Flortda and therefore, service upon the Sceretary of State as the agent of Cokeley is accepluble.
After serving the Sceretary of State, Cokeley did not respond and Bank filed a Mouon for
Delault. The Motion for Default was denied because the court found that {ailing to pay an
overdraft does not constitute “operating, conducting. engagimng 1, ar carrying on a business or
husiness venture i the state.” The lower court held that it was not the intent of the legislature o
include any type of business activity, such as personal business activity, which il broadiy
imerpreted would subyect any person to substitute service under the statute (AL T1).

On appeal, Bank contends that the lower court erred in denying the Motion tor Detauit
for two reasons: {1} establishing and maintaining @ bank account 1s a busimess actvity and (2)
substitute service 1s appropriate for resident detendants who conceal his or her whereabouts and
engage In business activities in the state. The proper standand of review Llor the mterpretation and
application of Florida law reparding substitute serviee is v nove. See Anmnstrong v, Llarris, 773
S0.2d 7 ¢Fla. 20000,

Florida State Section 48,181 allows substitute service on the Scerctary of State tor Va

resident detendant who ... conceals his or her whercabouts and who engages 1 or carries on a

business venture in the state” Mecea Multimedia, Ine, v, Kurzbard, 954 50.2d 1179, 1182 (Fla.

A DOA 2007y Bank contends that only a tinding of concealment is necessary and that the
business requirement is oot because Cokeley 1s a Florida resident, which exposes Cokeley to
munimum contacts, However, the Statute has not heen merpreted to mean that business actvitics
and residency are mterchangeable. In addition. the maintenance of a bank account, even if used
for a solitary business purpase, 1s a contact "too tenuous to support an assertion of jurtsdicuon.”

o Rewnon Franewse v, La Costena, 818 So 2d 037, 659 (Fla, 3d DCA 2602) (inding that a




Honduran msurance broker’s maintenance of a singular Florida bank account used Lo collect
premiums in [orida was not sufficient to support jurisdiction under Section 48.181). Therefore,
resident defendants must both (1) conceal his or her whercabouts and (2) engage in or carry on a
business venture in the state in order for substitute service on the Secretary of State to be proper
under Section 48.181.

Bank claims that Cokeley falls under Scetion 48 181 because Cokeley engaged in

business by opening a bank account. Bank rclics on Bank of America v. Saint-Vil, 15th Circuit

Case No. S02006APOCOG36X XX XMB (March 2007} which held that the defendant had engaged
im husiness in the state when he opened a bank account. This Court agrees with the lower court in

$0.2d 1058 (Fla, 3d DCA. 1994), which held that a promissory note in the amount of $400,000

constituted engaging in a business venture, und Horace v. American Nat. Bank & Trust Co., 251

So.2d 33 (Fla. 4™ DCA 1971), which held that opening a corporate cheeking account constituted
doing husiness in Floridu. These cascs are distinet from the present case hecause Cokeley's
account 1s 4 personal banking account, not a promissory note nor a corporate checking account.
Theretore, Cokeley’s personal banking account cannot be construed W show participation in a
busincss or business related venture within Florida.

Since it has not been shown that Cokeley engages in or carries out a business or business
venture in Florida, 1t is unnccessary to cvaluate whether or not he has concealed his whereabouts.
Bank also argues that Florida Statute Section 48,161 applics to this case; however, Bank failed o
present this argument n the Amended Complaint at the trial level, Therefore, this Court cannot

review the 1ssue.



Additionally, Bank contends that the lower court erred because the tnal court cannot raise
defenses for the defendant i a motion for default; however, without appropriate service of
process, eftectively rendering personal jurisdiction nonexistent, any yjudgment or default granted

would be vord. See Sterhng Factors Corp. v US Bank Nat'l Ass'n, 968 S0.2d 638, 665 {Fla. 2d

DCA 2007, Del Conte Enterprises, Inc. v. Thomas Publ'g Co., 711 So0.2d, 268, 1269 (I'la. 3d

DCA 1998). The tnal court, finding no service ol process was made on Cokely, correctly dented

Bank’s Motion for Default.

Therefore, 1118

ORDERED AND ADJUDGED that the Order denying the Motion for Delault 15
AFFIRMED,

DONE AND ORDERED in Chambers, at Clearwater, Pinetlas County, Flonda this / ?
da r 2009,

Original opinion entered by Circuit Judges Pamela A.M. Campbell, George W. Greer, & John A.

Copies turnished 1o:
Judee Kathleen Hessinger

Mark W, Rickard, Esquire
Post Office Box 193596
Plantation, Florida 33118-0359


Original opinion entered by Circuit Judges Pamela A.M. Campbell, George W. Greer, & John A. Schaefer.


