
County Criminal Court: CRIMINAL PROCEDURE — Prosecutorial Comment. Appellant 
contends the cumulative effect of improper prosecutor comments created a reasonable possibility 
that the comments contributed to the verdict. The comments were not contemporaneously 
objected to. The Court held that the prosecutor comments in this case did not rise to the level of 
fundamental error. Affirmed. Wise v. State, No. 16-CF-1053-WS (Fla. 6th Cir. App. Ct. Oct. 4, 
2016). 
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ORDER AND OPINION 
 The prosecutor comments made during Appellant’s trial did not rise to the level of 

fundamental error in this matter. The order of the trial court is affirmed.  

STATEMENT OF THE CASE AND FACTS 

Appellant was found guilty of driving under the influence in violation of § 316.193, 

Fla. Stat. This was Appellant’s second conviction for DUI within five years. At the trial, 

Deputy Nye testified that on the night of Appellant’s arrest he was backing up another 

trooper during a traffic stop on the shoulder of US 19. Deputy Nye testified his 

emergency lights were on during the stop, and while outside of his vehicle he observed 

Appellant traveling at a high rate of speed, approximately 50-55 mph. Deputy Nye 

testified to stopping Appellant’s vehicle and observing Appellant to have slow speech 
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and glassy, bloodshot eyes, and that he smelled an odor of alcohol from inside the 

vehicle. The Deputy testified the speed limit in the area was 45-50 mph. The Deputy 

testified his cruiser did not have video capability and that he was not wearing a body 

camera at the time of the stop. The Deputy testified Appellant was traveling at a high 

rate of speed but not necessarily speeding. The Deputy testified Appellant did not 

change lanes to exit the lane of traffic closest to the officers conducting the traffic stop, 

as he was required by law to do. On redirect, the Deputy testified he did not stop 

Appellant for speeding.  

Deputy Cobianco testified he observed Appellant to have slurred speech and an 

odor of alcohol. Deputy Cobianco testified he observed Appellant use the door for 

support when exiting his vehicle, and that Appellant was unsteady and unbalanced. 

Deputy Cobianco asked Appellant to perform FSTs, and asked Appellant whether he 

was sick or injured. Appellant responded that he was cold and skinny and felt he was 

going to have an anxiety attack. Deputy Cobianco testified Appellant could not stay in 

the starting position for the walk and turn exercise, and that Appellant either did not 

want to or was unable to perform the one-legged stand, and performed poorly on the 

finger-to-nose exercise. Deputy Cobianco placed Appellant under arrest for DUI, and 

asked Appellant for a urine or breath sample which Appellant refused. The Deputy read 

Appellant implied consent and Appellant again refused. On appeal, Appellant alleges 

the prosecutor made certain improper comments during closing argument which had the 

cumulative effect of contributing to the verdict in this case.  

STANDARD OF REVIEW 

 Improper prosecutor comments which are not objected to at trial may only 

constitute grounds for reversal should the Court find the comments amounted to 

fundamental error. Fundamental error is error “so egregious that it reaches down into 

the legality of the trial itself to the extent that a verdict of guilty could not have been 

obtained without the assistance of the alleged error.” Gryphon v. State, 847 So. 2d 589 

(Fla. 5th DCA 2003). 

LAW AND ANALYSIS 
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 Appellant contends the cumulative effect of improper prosecutor comments 

created a reasonable possibility that the comments contributed to the verdict in this 

matter. During closing argument the prosecutor stated to the jury:  

Detective Cobianco was straightforward with you. He told you, when the 
Defense asked him, so you’re asking somebody to stand in the starting 
position for how long, thirty seconds? . . . So it’s not just stepping out 
once. It’s everything taken into consideration. And he was open and 
honest with you about that.  

The prosecutor went on to make the following comment about Deputy Nye: “Defense 

would say, well you just said he was speeding and you know he wasn’t. He wasn’t lying. 

He told you everything he told us.” Appellant contends these comments were improper 

bolstering of State’s witnesses, and that the prosecutor improperly encroached on the 

jury’s duty of determining witness credibility by stating the witnesses were 

“straightforward” and “honest.”  

Appellant contends the prosecutor improperly asked jurors to consider how they 

would have acted in Appellant’s position by stating: “Some people have lost their 

license, and you can think about personal experiences or your common sense. If you 

lost your car for a week, a day, how inconvenient was it? He’s willing to give it up for an 

entire . . . .” See Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985). Appellant contends 

the prosecutor also made comments which improperly denigrated the theory of defense, 

and that it was improper for State to argue that Appellant’s anxiety did not prevent him 

from doing certain things. See Evans v. State, 117 So. 2d 1219, 1237 (Fla. 2015); 

Jackson v. State, 147 So. 3d 469, 486 (Fla. 2014). 

 The prosecutor comments were not objected to at trial. Therefore the cumulative 

effect of the comments must rise to the level of fundamental error. See Thomas v. 

State, 748 So. 2d 970, 984 (Fla. 1999). This requires that “the error must reach down 

into the validity of the trial itself to the extent that a verdict of guilty could not have been 

obtained without the assistance of the alleged error.” Randolph v. State, 853 So. 2d 

1051, 1068 (Fla. 2003). The question is whether there is a reasonable possibility that 

the comments contributed to the verdict. See McDuffie v. State, 970 So. 3d 312, 328 

(Fla. 2007); DiGuilio v. State, 491 So. 2d 1129, 1138 (Fla. 1986).  
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 Appellee contends any error which may have occurred in this matter should be 

considered harmless. Appellee contends the comments were not improper and did not 

express the prosecutor’s personal beliefs to the jury. See Yok v. State, 891 So. 2d 602 

(Fla. 1st DCA 2005). Appellee contends the prosecutor asked jurors to recall personal 

experiences, rather than impermissibly asking jurors to place themselves in the 

defendant’s position, and was establishing a consciousness of guilt. The comments 

should be considered in conjunction with Appellant’s closing argument, and comments 

on the defense theory were not denigrating but were offered in rebuttal to defendant’s 

arguments which claimed to have exposed the truth by establishing Appellant was not 

speeding and the officers “tried to hide that,” and the case was “a sham.” Appellee 

contends statements referencing Appellant’s anxiety were in response to defense 

statements that Appellant could not perform well on FSTs due to anxiety.  

 The prosecutor comments in this case did not rise to the level of fundamental 

error. Appellant drove past the officers at a high rate of speed, despite the presence of 

patrol cars on the side of the road with emergency lights activated. Officers observed an 

odor of alcohol, glassy bloodshot eyes, and slurred speech. Appellant performed poorly 

on FSTs and refused to provide a breath sample after being read the implied consent 

warning. The evidence was sufficient to support the jury verdict in the absence of the 

prosecutor comments, and it cannot be said that the comments rise to the level of 

fundamental error.   

CONCLUSION 
 The prosecutor comments in this case did not rise to the level of fundamental 

error. The order of the trial court is therefore affirmed.  

 It is ORDERED AND ADJUDGED that the Order of the trial court is hereby 

AFFIRMED. 

 DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida 

on this 4th day of October, 2016.  

 Original order entered on October 4, 2016, by Circuit Judges Kimberly Campbell, 

Susan Barthle, and Linda Babb. 


