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ORDER AND OPINION 
 The Court finds no error with the trial court’s order requiring Appellant to pay 

restitution in an amount which included $600.00 for lost wages to the victim, pursuant to 

§ 775.089, Fla. Stat. The record contains competent, substantial evidence to support 

the order. The order of the trial court is affirmed.   

STATEMENT OF THE CASE AND FACTS 

  This matter is before the Court on review of an Order of Restitution entered by 

the trial court April 2, 2015, ordering Appellant to pay restitution to the victim in the 

amount of $1,426.37, which included $600.00 for lost wages pursuant to § 775.089, Fla. 

Stat., after Appellant entered a plea of no contest to charges of battery and criminal 

mischief. At the hearing below, the State presented 2 witnesses. Mr. Allbright testified 

that he was the victim of battery by Appellant on August 4, 2014, and that he received 

treatment at the Florida Medical Clinic for injuries, and that the amount of the medical 

bill was $170.00 and he did not have insurance. Mr. Allbright testified that his ankle was 

severely sprained after the incident. Mr. Allbright testified that he was self-employed as 
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a landscaper, and that he was unable to do even limited work for around one month as 

a result of the injuries, that he did not have disability insurance and did not have any 

other employees. Mr. Allbright testified he had yearly contracts pursuant to which he 

performed landscaping work on a weekly basis, and that he was unable to perform the 

work during the time he was injured and had no income during that time as a result. Mr. 

Allbright first testified that the contracts paid around $300.00 monthly, but then testified 

that the contracts paid $300.00 weekly. After being asked to clarify the amount by the 

State Attorney, Mr. Allbright stated that the contracts paid $300.00 weekly and that he 

was unable to perform the weekly work for four weeks. Mr. Allbright also testified that 

his vehicle was damaged, and had an estimate for repairs.   

 The defense presented two witnesses at the trial in the matter. Brenda Gardner 

testified that she personally knew both Mr. Allbright and Appellant, and was a very good 

friend of Appellant, who had lived with Ms. Gardner for six years prior to the incident. 

Ms. Gardner testified that Appellant had been kicked out of the trailer park for reasons 

not related to the incident, and that she had been trying to get Appellant permitted back 

into the trailer park since the incident. Ms. Gardner testified she saw Mr. Allbright 

working on top of a trailer on August 12, 2014, and mowing a lawn on August 28, 2014, 

and took photographs of Mr. Allbright riding a lawnmower on August 28, and of Mr. 

Allbright’s vehicle.  

Mr. Allbright testified that he was the person photographed on a lawn mower in 

photographs taken by Ms. Gardner. Mr. Allbright testified he had done a roofing job in a 

mobile home park around one and one-half months after the battery, and denied that he 

was doing any work in the mobile home park on August 12, 2014, and testified that he 

had regular meetings with the mobile home park manager and often visited friends in 

the park. Mr. Allbright testified that he did not immediately seek medical treatment 

because he knew he was unable to work and did not want to incur the extra expense, 

but the injury kept getting worse so he had it examined because he thought his ankle 

may have been broken. After refreshing his memory with a copy of the bill from the 

medical clinic, Mr. Allbright testified he went to the clinic on August 9, five days after the 

incident.   
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 Deputy Kempink, the investigating deputy, testified that Mr. Allbright refused 

medical treatment at the scene of the incident, and that photos were taken of Mr. 

Allbright’s ankle. The Deputy testified he noticed swelling to Mr. Allbright’s ankle, but did 

not recall whether there were any damages to the vehicle. The Deputy testified that Mr. 

Allbright appeared to be limping after the incident.  

 On appeal, Appellant challenges the award of restitution only as to the $600.00 

awarded to the victim for lost wages. Appellant claims the award is not supported by 

competent evidence because the only evidence of lost wages was the victim’s 

testimony. 

STANDARD OF REVIEW 

 The State has the burden of proving the amount of lost wages by a 

preponderance of the evidence. See § 775.089(7), Fla. Stat. There must be competent, 

substantial evidence to support the finding of loss in an award of restitution. See 

Glabius v. State, 688 So. 2d 913, 916 (Fla. 1997). This Court may not reweigh the 

evidence on appeal or question the trial court’s determinations as to witness credibility. 

Lambrix v. State, 39 So. 3d 260, 268 (Fla. 2010).  

LAW AND ANALYSIS 

 Appellant claims the award of restitution is not supported by competent, 

substantial evidence as to the victim’s lost wages. Appellant alleges the victim provided 

inconsistent testimony, testifying first that the landscaping contracts paid $300.00 

monthly, and then stating that the contract jobs paid $300.00 weekly after being asked 

to clarify the amount by the State Attorney. Appellant claims the victim’s testimony was 

insufficient to support the finding of lost wages because there was no documentary 

evidence presented to the trial court, citing Graham v. State, 720 So. 2d 294, 294 (Fla. 

5th DCA 1998) (finding error when State failed to produce any “documentation or 

evidence . . . to support the claim for lost wages”). “Lost wages may provide a basis for 

a restitution award,” but “if the amount of the award is objected to, a defendant is 

entitled to receive a hearing to establish the amount by competent evidence.” Id. When 

the amount of lost wages is challenged, “the state has the burden of demonstrating the 

amount of the loss sustained by the victim.” Id. Although State presented no 
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documentary evidence to corroborate the claim for lost wages, the victim testified that 

he had yearly contracts which paid $300.00 weekly, and that he was unable to perform 

the work on these contracts for around one month. The cases cited by Appellant are 

distinguishable from the case at hand.1 In this case, evidence was presented in the form 

of witness testimony as to the amount of the victim’s lost wages. The order of the trial 

court is supported by competent, substantial evidence and is hereby affirmed.  

CONCLUSION 

The Court finds sufficient evidence in the record to support the trial court’s 

findings. The order of the trial court is hereby AFFIRMED.   

It is ORDERED AND ADJUDGED that the order of the trial court is AFFIRMED. 

DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida 

this 29th day of January, 2016. 

Original order entered on January 29, 2016, by Circuit Judges Susan Barthle, 

Shawn Crane and Daniel D. Diskey. 

 

                                                           
1 See Williams v. State, 645 So. 2d 594, 595 (Fla. 2d DCA 1994) (finding the State failed to demonstrate loss when 
the only evidence was the victim’s testimony as to the amount at which the insurance company valued the lost 
property and the amount the insurance company paid, and the final amount of restitution ordered was unclear 
from the record); Delks v. State, 622 So. 2d 624, 625 (Fla. 2d DCA 1993) (finding State failed to prove the amount of 
restitution where victim’s testimony as to loss of rents embezzled by defendant was based on statements by a 
tenant, and on monthly reports allegedly sent to the victim by the defendant which the victim was unable to 
produce, and defendant objected to the testimony on hearsay grounds).   


