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ORDER AND OPINION 

 
 The Court finds it was error to dismiss the complaint for failure to state a claim at 

this stage in the proceedings. The order of the trial court is therefore reversed and the 

cause is remanded for further proceedings.   

STATEMENT OF THE CASE AND FACTS 

 This matter is before the Court on appeal of an order dismissing the cause with 

prejudice for failure to state a claim and entering final judgment in favor of Appellee. 

Appellant filed suit for breach of contract against Appellee based on an assignment by 
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Maria Aponte, the insured under a home owner’s insurance policy with Appellee, of 

benefits allegedly due pursuant to the policy. The assignment purportedly transfers 

Aponte’s right to an accrued payment for a claim for water damage pursuant to the 

policy in exchange for Appellant’s services in remediating such damage. The insured 

filed a claim for damages and executed an assignment in favor of Appellant of any 

benefits paid on the claim. Appellee paid a portion of the invoice submitted to Appellee 

by Appellant, which was less than the total amount Appellant claims was owed for 

repairs. Appellant filed a claim for breach of contract, attaching the assignment to the 

complaint. Appellee filed a motion to dismiss the action for failure to state a claim, 

alleging the assignment was invalid and unenforceable under both the terms of the 

insurance policy and Florida law. After a hearing on the motion, the trial court granted 

Appellee’s motion to dismiss the cause with prejudice. In response to Appellant’s motion 

for clarification filed in the trial court, the court issued an order that included citations to 

case law as a basis for the court’s decision.1   

Appellant filed an appeal in this Court seeking review of the trial court’s order.  

Appellee maintains on appeal the assignment is invalid and unenforceable pursuant to 

Florida Statutes §§ 626.854(16), 627.405, and 713.32. Appellee claims that the 

assignment was unenforceable pursuant to provisions in the insurance policy absent the 

insurer’s consent and an accrued right to payment, which Appellee claims never 

occurred in this matter due to the insured’s failure to comply with conditions precedent 

contained in the policy, and that Appellant lacks standing to pursue the matter. 

Appellant alleges the assignment conveyed the right to seek benefits owed, including 

the right to file suit to collect monies allegedly owed by Appellee.     

STANDARD OF REVIEW 

An order granting a motion to dismiss for failure to state a claim is reviewed de 

novo.  Swope Rodante, P.A. v. Harmon, 85 So. 3d 508, 509 (Fla. 2d DCA 2012).  A 

complaint should not be dismissed on this basis unless the movant can demonstrate 

                                                           
1 In response to Appellant’s motion for clarification, the trial court provided citations to Rapid Settlements, 
Ltd. v. Dickerson, 941 So. 2d 1275 (Fla. 4th DCA 2006); Shaw v. State Farm Fire and Cas. Co., 37 So. 
3d 329 (Fla. 5th DCA 2010); and Aldana v. Colonial Palms Plaza, Ltd., 591 So. 2d 953 (Fla. 3d DCA 
1991).   
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there is no set of facts that would support the claim for relief.  Meadows Cmty. Ass’n, 

Inc. v. Russell-Tutty, 928 So. 2d 1276, 1280 (Fla. 2d DCA 2006). See Roberts v. 

Children’s Med. Servs., 751 So. 2d 672, 673 (Fla. 2d DCA 2000). Questions of law are 

reviewed de novo. Pichowski v. Florida Gas. Transmission Co., 857 So. 2d 219, 220 

(Fla. 2d DCA 2003).  

LAW AND ANALYSIS 

 Appellant contends that it provided services to the insured in exchange for an 

assignment executed by the insured which purports to assign and transfer “all insurance 

rights, benefits, and proceeds under the above referenced policy . . . [and] payment of 

any benefits or proceeds to [Appellant] as consideration for any repairs made by 

[Appellant].” Appellant submitted an invoice, along with the alleged assignment, to 

Appellee. The complaint alleges Appellee paid a portion of this amount to Appellant 

which was less than the amount of the invoice. Appellant then filed an action for breach 

of contract for non-payment, based on the alleged assignment.    

 Appellee contends that the policy prohibits the assignment of duties and 

obligations pursuant to the contract, and that Appellant was not entitled to payment 

pursuant to the contract over the amount Appellant received from Appellee. Appellee 

contends the insured was obligated pursuant to the policy to adjust loss with the insurer, 

and this obligation was not fulfilled prior to the insured’s execution of the alleged 

assignment. Appellant is not entitled to perform this obligation, and therefore lacks 

standing to bring suit pursuant to the policy. Appellee essentially contends that 

Appellant’s only option is to accept the payment in the amount tendered by Appellee. 

The duty to perform conditions to the right of payment remains with the assignor. See 

Aldana, 591 So. 2d at 955; Shaw, 37 So. 3d at 332. Further, the assignee is subject to 

any defenses to the right of payment that may be raised against the assignor. Based on 

provisions in the insurance policy, Appellee maintains the insured had an obligation to 

adjust loss with Appellee, and that this is a condition precedent to the right to payment 

which the insured did not fulfill. Therefore the right to payment which was purportedly 

assigned had not accrued based on the insured’s failure to adjust loss with Appellee.   

Based on the record in this case and the limited nature of proceedings on a 

motion to dismiss, we find it was improper to grant the Motion to Dismiss based on the 
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defenses raised by Appellee. “[A] complaint should not be dismissed for failure to state 

a cause of action unless the movant can establish beyond any doubt that the claimant 

could prove no set of facts whatever in support of his claim.” Meadows Cmty. Ass’n, 

Inc., 928 So. 2d at 1280. See Ferguson Enters., Inc. v. Astro Air Conditioning and 

Heating, Inc., 137 So. 3d 613 (Fla. 2d DCA 2014). The purpose of the motion is to test 

the legal sufficiency of the complaint, rather than determinations of the merits of the 

complaint or of factual issues. Berdick v. Costilla, 97 So. 3d 316, 318 (Fla. 2d DCA 

2012). The “distinction between a motion to dismiss and a motion for summary 

judgment” is clear, and “[a] motion to dismiss may not act as a substitute for summary 

judgment.”  Reyes ex rel. Barcenas v. Roush, 99 So. 3d 586, n.5 (Fla. 2d DCA 2012). 

We find the complaint sufficient to withstand dismissal.  

 Appellant maintains that an insured may assign the right to payment of a post-

loss claim under an insurance policy.  “Florida law is clear that an insured can assign 

rights to an insurance policy even in the presence of an anti-assignment clause if the 

assignment occurs after the loss.”  Erickson’s Drying Systems, Inc. v. QBE Ins. Corp., 

not reported in F. Supp. 2d, 2012 WL 469746, at *2 (M.D. Fla. 2012). “Even when an 

insurance policy contains a provision barring assignment of the policy, an insured may 

assign a post-loss claim.” One Call Prop. Servs. Inc. v. Sec. First Ins. Co., 165 So. 3d 

749, 753-54 (Fla. 4th DCA 2015) (holding that “an assignable right to benefits accrues 

on the date of the loss, even though payment is not yet due”). See Cont’l Cas. Co. v. 

Ryan Inc. Eastern, 974 So. 2d 368 (Fla. 2008); West Florida Grocery v. Teutonia Fire 

Ins. Co., 77 So. 209 (Fla. 1917); Gisela Invs., N.V. v. Liberty Mut. Ins. Co., 452 So. 2d 

1056 (Fla. 3d DCA 1984).2 

Appellant claims a valid assignment occurred in this case pursuant to which it 

assumed all rights of the insured to post-loss benefits for the claim, and now has the 

right to maintain suit for payment of insurance benefits under the policy for services 

rendered to the insured. See Law Office of David J. Stern, P.A. v. Sec. Nat’l Servicing 

Corp., 969 So. 2d 962, 968 (Fla. 2007). In Aldana, 591 So. 2d at 955, the Court 

                                                           
2 See also NextGen Restoration, Inc. v. Citizens Prop. Ins. Corp., 126 So. 3d 1255 (Fla. 2d DCA 2013) 
(citing Miami–Dade Cty. v. Associated Aviation Underwriters, 983 So. 2d 618 (Fla. 3d DCA 2008); State 
Farm Fla. Ins. Co. v. Unlimited Restoration Specialists, Inc., 84 So. 3d 390 (Fla. 5th DCA 2012)). 
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determined that an assignment of the right to payment of monies owed was valid and 

that language limiting such assignment in a lease agreement could not prevent 

assignment of the post-loss right to payment and the right to bring suit to collect such 

payment to enforce that right. Once the alleged post-loss assignment was made, 

Appellant maintains it had the same rights as the insured to recover the specific benefits 

assigned. Therefore, when Appellee paid less than the amount on Appellant’s invoice, 

Appellant contends that monies were due and owing and it was proper to bring suit 

pursuant to the assignment. See id. We find the grounds raised by Appellee do not 

support the dismissal at this stage in the proceedings, and Appellant stated a claim 

sufficient to withstand a motion to dismiss.  

CONCLUSION 

 We find the complaint sufficient to withstand dismissal at this stage in the 

proceedings. The order of the trial court is therefore reversed and the matter is 

remanded for further proceedings.  

It is ORDERED AND ADJUDGED that the cause is hereby REVERSED AND 

REMANDED for further proceedings consistent with this Opinion.   

DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida 

this 18th day of August, 2015. 

Original order entered on August 18, 2015, by Circuit Judges Linda Babb, Shawn 

Crane and Daniel D. Diskey. 

 


