
County Criminal Court:  CRIMINAL PROCEDURE—Prosecutorial Comment. The trial 
court properly limited comment during closing argument, prohibiting counsel for defendant from 
commenting on the State’s failure to call the officer involved in this case as a witness, finding 
that the officer was a witness equally available to both parties. Affirmed. Hector Hidalgo v. State 
of Florida, No. 14-CF-3084-WS (Fla. 6th Cir. App. Ct. July 29, 2015). 
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ORDER AND OPINION 

 
  The trial court did not abuse its discretion by prohibiting counsel for Appellant to 

comment during closing arguments on the State’s failure to call the investigating officer 

as a witness at the trial in this matter. The record supports the finding that the officer 

was equally available to both parties as a witness. AFFIRMED.  

STATEMENT OF THE CASE AND FACTS 

 This matter is before the Court on appeal of a guilty verdict against Appellant for 

misdemeanor battery in violation of § 784.03(1), Fla. Stat. At trial, the State presented 
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testimony from the victim in the case, the victim’s fiancé, and the victim’s daughter. 

Appellant and Appellant’s wife testified on behalf of the defense. The victim testified that 

on the evening of March 11, 2013, she was home with her children and her fiancé. The 

victim testified she went to bed around 11 p.m., and was awakened early the next 

morning by Appellant laying behind her in bed and touching her breasts underneath her 

shirt. The victim testified she screamed for her fiancé, at which point Appellant got up 

from the bed, that her daughter then opened the bedroom door and Appellant exited the 

bedroom and closed the door behind him. The victim testified she heard the front door 

of the home shut and then tried unsuccessfully to wake her fiancé up from the couch 

where he was sleeping. The victim testified to having had one drink with her fiancé 

before going to bed on the evening prior to the incident. After discussing the alleged 

incident with her fiancé the next day, she reported the matter to the police around 1:45 

p.m., and an officer came to the house around 2:00 p.m. and conducted an interview.    

Appellant testified he went out drinking with the victim’s fiancé and another friend 

on the night in question, that the men left the bar around 2:00 a.m., that the victim’s 

fiancé was intoxicated, and Appellant had been drinking but stopped earlier in the 

evening. Appellant testified he helped the victim’s fiancé into his house where he 

passed out on the couch. Appellant testified he saw the bedroom door was open and 

called for the victim to help him get her fiancé into bed, that when she did not respond 

Appellant entered the bedroom and shook the victim’s shoulder, and she glared and 

cursed at him. Appellant testified he saw the victim’s daughter standing in the room, 

gave her a hug and kiss, told her he loved her and then Appellant left the home. 

Appellant testified he walked home and arrived home between 2:30 and 3:00 a.m. 

Appellant testified that the next day he heard there was a problem and that the police 

wanted to question him, that he called the police and told them he was at work and they 

could come question him at work, but they never did so.  

Prior to closing arguments, defense counsel requested permission from the trial 

court to address the State’s failure to call the investigating officer as a witness. Counsel 

at trial contended that testimony from State’s witnesses was biased, and because the 

alleged incident occurred over one year prior to the trial, testimony from the officer 
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would provide a contemporaneous account of events and could be helpful in 

determining witness credibility.1 State responded that the officer was equally available 

to both parties, and there was nothing to indicate a special relationship between the 

officer and the State other than the officer’s employment. The trial court found the officer 

was equally available to both parties and the evidence did not demonstrate any special 

relationship, and denied the motion on this basis.  

STANDARD OF REVIEW 

 The trial court’s ruling as to comments made during closing argument is reviewed 

for abuse of discretion. Jackson v. State, 89 So. 3d 1011, 1018 (Fla. 4th DCA 2012). 

See Molina v. State 71 So. 3d 234 (Fla. 2d DCA 2011). When a witness is “equally 

available to both parties, no inference should be drawn or comments made on the 

failure of either party to call the witness.” Id. at 236. 

LAW AND ANALYSIS 

 Appellant contends it was error not to permit comment on the State’s failure to 

call the officer as a witness at trial. Appellant claims that at trial, the defense established 

that the officer was closely associated with the prosecution’s development of this case, 

and had an interest in seeing his police work vindicated by the defendant’s conviction. 

State contends the trial court correctly prohibited comment on the failure to call the 

officer as a witness. Appellant failed to demonstrate the officer had a special 

relationship with the State in this case or was not equally available to both parties. See 

Hernandez v. State, 960 So. 2d 816 (Fla. 3d DCA 2007) (finding no error in denying 

comment on State’s failure to call a police department crime scene technician as a 

witness). The trial court has discretion in regulating comments during closing 

arguments. Occhicone v. State, 570 So. 2d 902 (Fla. 1990). A court may permit 

comments “on a party’s failure to call a witness where it is shown that the witness is 

peculiarly within the party’s power to produce and the testimony of the witness would 

                                                           
1 Appellant was permitted in closing arguments to state that the jury was not presented with an unbiased account 
of events that allegedly occurred in this case, or an account of the witnesses’ demeanors at the time the incident 
allegedly occurred from an objective viewpoint. Appellant was further permitted to state that Appellant did not 
have the opportunity to provide his account of the events to the investigating officer.   
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elucidate the transaction.” Jean-Marie v. State, 993 So. 2d 1160, 1161 (Fla. 4th DCA 

2008). See Haliburton v. State, 561 So. 2d 248, 250 (Fla.1990).  

Appellant’s reliance on Datilus v. State, 128 So. 3d 122, 125 (Fla. 4th DCA 

2013), is not dispositive of the issues on appeal. In Datilus, the Court in dicta cites 

Martinez v. State, 478 So. 2d 871 (Fla. 3d DCA 1985), for the proposition that an officer 

closely involved in developing a case for prosecution would have a special relationship 

with the State based on the desire to see his or her police work vindicated by a 

conviction. However, Martinez involved the State’s failure to call a co-defendant as a 

witness, and in rejecting defendant’s argument, the Court listed this as an example of a 

special relationship which has been recognized by the courts. See Martinez, 478 So. 2d 

at 871 (citing U.S. v. Mahone, 537 F. 2d 922, 927 (7th Cir. 1976)). We find the record in 

this case supports the trial court’s denial of comment. 

CONCLUSION 

The trial court did not abuse its discretion by prohibiting comment during closing 

argument on the State’s failure to call the investigating officer in this case as a witness. 

The record supports the finding that the officer was equally available to both parties. 

AFFIRMED.    

It is ORDERED AND ADJUDGED that the trial court is hereby AFFIRMED.  

DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida 

this 29th day of July, 2015. 

Original order entered on July 29, 2015, by Circuit Judges Linda Babb, Susan 

Barthle and Daniel D. Diskey. 


