
County Civil Court:  CIVIL PROCEDURE—Dismissal. It is not apparent from the face of 
the complaint that the issues raised involve the same parties and facts previously litigated and 
ruled on, and that dismissal was warranted based on the affirmative defense of res judicata. 
Reversed and remanded for further proceedings. Joseph John Libertino v. Mario Vavoulis and 
Rock Bottom Auto Sales, Inc., No. 13-AP-0017-WS (Fla. 6th Cir. App. Ct. June 15, 2015). 
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ORDER AND OPINION 
 

 Appellant challenges the trial court’s order dismissing claims against Appellees, 

finding the issues raised involve the same parties and facts previously litigated and 

ruled on and are therefore barred by the doctrine of res judicata. We are unable to 

determine from the record whether the trial court found it apparent from the face of the 

complaint that the claims were previously litigated and therefore barred, and therefore 

reverse and remand the cause to the trial court for further proceedings. 
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STATEMENT OF THE CASE AND FACTS 

Appellant purchased a car from Appellees in 2008.1 Shortly thereafter, Appellant 

alleges the car experienced engine failure, and after failing to reach an agreement with 

Appellees, a stop-payment was issued for the remaining balance owed on the vehicle. A 

complaint was filed against Appellees on November 24, 2008. Appellees then filed a 

counterclaim for non-payment in the amount of $2,059.34. After a hearing a final 

judgment was entered on February 25, 2009, denying the counterclaim and awarding 

judgment to the plaintiff in the amount of $4,450.00, plus court costs and fees, finding 

Appellees’ fraudulent actions misrepresented the condition of the car. Appellant was 

arrested on June 10, 2009, on a felony charge of stopping payment with intent to 

defraud. Appellant discovered Appellees had a lien on the vehicle for non-payment.  

The trial court subsequently issued an order vacating the February 25, 2009, final 

judgment, finding the plaintiff entitled to recover $1,400.00 for the initial payment for the 

vehicle, plus court costs and fees, rather than the $4,450.00 originally awarded, and 

found plaintiff owed Appellees $3,050.00, as a result of payment of the original 

judgment to plaintiff, which was partially in error.  

On October 16, 2009, Appellees repossessed the vehicle based on non-payment 

of the $3,050.00 judgment, and Appellant alleges the vehicle was sold for $4,500.00. 

Appellant’s amended complaint filed in this matter alleges fraud, civil theft, conversion 

and unjust enrichment,2 based on Appellees re-possessing the vehicle and selling the 

vehicle to satisfy the amount owed pursuant to the 2009 final judgment. The claim 

alleges that Appellant made repairs and enhancements to the car after the February 25, 

2009 final judgment, for a total amount of $2,871.76, resulting in unjust enrichment to 

Appellees, who received $4,500.00 for the vehicle at auction, to which Appellant claims 

entitlement. The trial court dismissed Appellant’s claims on October 11, 2013, based on 

a finding that the issues raised involved the same parties and facts as were litigated and 

ruled on in the previous case by final judgment issued July 2, 2009.    

                                                            
1 Although the complaint alleges Appellant purchased the car, Appellees allege Appellant’s father purchased the 
car on Appellant’s behalf, and was the plaintiff in previous litigation regarding certain issues raised on appeal.  
2 Appellant additionally alleged malicious prosecution, which claim was dismissed with leave to amend, and is not 
before this Court for consideration.  
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STANDARD OF REVIEW 

 This Court reviews an order granting a motion to dismiss pursuant to a de novo 

standard of review, and review is limited “to the four corners of the complaint.”  Randles 

v. Moore, 780 So. 2d 158, 159 (Fla. 2d DCA 2001). A motion to dismiss based on res 

judicata is only appropriate when the defense is conclusively applicable from the face of 

the complaint, and it is not necessary to look outside the four corners of the complaint to 

see its applicability. Williams v. Gaffin Indus. Services, Inc., 88 So. 3d 1027, 1029 (Fla. 

2d DCA 2012). 

LAW AND ANALYSIS 

 Appellant’s initial brief contains only two paragraphs:    

The order states that the issues raised in these causes of action involve 
the same parties and the same facts as were litigated and rule upon on 
case No. 51-2008-SC-4965 on July 2, 2009, however, the events brought 
before the court happened post litigation.  

The Pasco County court has applied the principles of doctrine res judicata.  
However, the arguments being made concerned events that transpired 
after and is a totally separate litigation fl. Statute 120.63. 

Section 120.63, Fla. Stat., addresses exemptions from the Administrative Procedure 

Act, and does not appear to be applicable in this case.  

 Appellees contend that Appellant’s claims involve a collateral attack on the 

previous final judgment which resolved the issues in this case and cannot be re-

litigated. Additionally, Appellees claim Appellant has failed to provide the court with a 

sufficient record to permit reversal. See Applegate v. Barnett Bank of Tallahassee, 377 

So. 2d 1150, 1152 (Fla. 1979); Kass Shuler, P.A. v. Barchard, 120 So. 3d 165, 167-68 

(Fla. 2d DCA 2013). Appellees maintain the claims raised by Appellant involve the same 

facts which formed the basis for the initial claim on which Appellant’s father, the 

previous plaintiff, prevailed. And, that Appellant cannot establish that Appellees were 

not entitled to possession of the vehicle, because of the unpaid $3,050.00 judgment. 

Appellees claim these issues are precluded based on res judicata or collateral estoppel. 
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A judgment on the merits rendered in a former suit between the same 
parties or their privies, upon the same cause of action, by a court of 
competent jurisdiction, is conclusive not only as to every matter which was 
offered and received to sustain or defeat the claim, but as to every other 
matter which might with propriety have been litigated and determined in 
that action.  

Florida Dep’t of Transp. v. Juliano, 801 So. 2d 101, 105 (Fla. 2001). Four identities must 

be present for the doctrine of res judicata to apply:   

(1) identity of the things sued for; (2) identity of the cause of action; (3) 
identity of the parties and (4) identity of the quality in the person for or 
against whom the claims are made. 

Johnson v. Young, 964 So. 2d 719, 721 (Fla. 3d DCA 2007). Appellees claim these 

elements are present in this case and therefore the motion to dismiss was appropriately 

granted.  

Although Appellant failed to provide any argument on appeal, the Court 

recognizes that res judicata is not appropriately raised as a defense in a motion to 

dismiss unless the grounds for dismissal appear on the face of the complaint. See Fla. 

R. Civ. P. 1.110(d) (Affirmative Defenses) and Rule 1.140(b)  (limiting the defenses that 

may be raised by such motion to lack of personal or subject matter jurisdiction, improper 

venue, insufficiency of process or service of process, failure to state a cause of action, 

and failure to join indispensable parties). See also  Swinney v. City of Tampa, 707 So. 

2d 765 (Fla. 2d DCA 1998); Lowery v. Lowery, 654 So. 2d 1218 (Fla. 2d DCA 1995). 

The defense is only appropriately raised in a motion to dismiss if “the complaint 

affirmatively and clearly shows the conclusive applicability of the defense,” and it is not 

necessary to look outside the four corners of the complaint to see the applicability of the 

defense. Williams, 88 So. 3d at 1029; Randles, 780 So. 2d at 159.  

Although Appellees contend the face of the complaint demonstrates the 

applicability of the res judicata doctrine, this Court is unable to reach such a conclusion 

based on the record on appeal.3 Further, Appellees rely on arguments and allegations 

                                                            
3 This is due in part to Appellant’s failure to provide an adequate record on appeal, and we recognize that pro se 
appellants may not be held to a lesser standard by this Court.  See Balch v. HSBC Bank, USA, N.A., 128 So. 3d 179, 
182 (Fla. 5th DCA 2013).  
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of fact on appeal which do not appear from the face of Appellant’s complaint. 

Additionally, Appellant raised allegations in the amended complaint based on facts 

allegedly occurring subsequent to the 2009 judgment.  

Any consideration of matters outside the four corners of the complaint would not 

have been appropriate at this stage in the proceedings. See Ramos v. Mast, 789 So. 2d 

1226, 1227 (Fla. 4th DCA 2001). Proceedings on a motion to dismiss may not be 

substituted for proceedings at the summary judgment stage, the stage at which a 

motion to dismiss based on issue preclusion or claim preclusion would generally be 

appropriately raised, absent a facially insufficient complaint. See Reyes ex rel. 

Barcenas v. Roush, 99 So. 3d 586, 591 n.5 (Fla. 2d DCA 2012); Zarra v. Burke, 20 So. 

3d 191, 191-92 (Fla. 2d DCA 2010). We therefore remand the cause to the trial court for 

further proceedings.  

CONCLUSION 

The Court is unable to determine from the record whether the trial court looked 

outside the four corners of the complaint when ruling on the motion to dismiss in this 

case. The cause is therefore REVERSED AND REMANDED for further proceedings.    

It is ORDERED AND ADJUDGED that the cause is hereby REVERSED AND 

REMANDED to the trial court for proceedings consistent with this Opinion.  

DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida 

this 15th day of June, 2015. 

Original order entered on June 15, 2015, by Circuit Judges Daniel D. Diskey, 

Linda Babb and Shawn Crane.  

 


