
County Criminal Court:  CRIMINAL LAW—Search and Seizure—Stop. A driver does not 
have an enhanced level of privacy at night, when the driver would have been visible during 
daylight, and the use of night scope lenses in such a situation does not constitute a warrantless 
search. Affirmed. Kinsey Carr v. State of Florida, No. 14-CF-2444-ES (Fla. 6th Cir. App. Ct. 
May 19, 2015). 
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ORDER AND OPINION 

 
 We find no error with the trial court’s denial of Appellant’s motion to suppress, or 

the judgment and the sentence imposed in this case. After a full and independent 

review of the record there are no arguable claims on appeal. The trial court is affirmed.  

STATEMENT OF THE CASE AND FACTS 

  Appellant was issued a citation on October 8, 2012, for driving while license 

suspended or revoked with knowledge, a second degree misdemeanor in violation of § 

322.34(2), Fla. Stat. Appellant filed a motion to suppress, and the parties agreed to a 

hearing on the Motion on the same date as Appellant’s subsequent non-jury trial. At the 
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hearing, the arresting officer and Appellant testified. The officer testified that while on 

duty he observed Appellant driving a vehicle. Prior to this incident the officer had made 

contact with Appellant six times and was able to identify Appellant on sight. The officer 

observed Appellant’s vehicle parked in front of Appellant’s home, and a computer check 

showed Appellant’s license was suspended. The officer testified to observing Appellant 

drive past him, while parked at an intersection around 4:00 a.m. and using night vision 

goggles. The officer followed Appellant and conducted a traffic stop at Appellant’s 

residence, and observed Appellant jump into the vehicle’s back seat and a female get 

into the driver’s seat. Out of concern for safety, the officer approached the rear 

passenger side, opened the door and made contact with Appellant, who spontaneously 

stated he was not driving. The officer testified there was no point after he observed 

Appellant driving, but before the traffic stop, when the driver could have switched seats 

with a passenger. While detained, Appellant stated that he knew his driver’s license was 

suspended. The officer issued Appellant a criminal citation on this basis. 

 Appellant, who had previously been convicted of six felonies and one 

misdemeanor involving dishonesty, testified that he was riding in the back seat of the 

vehicle being driven by a woman, and another woman was in the front passenger seat. 

Appellant testified that when the vehicle was stopped he was being dropped off at his 

apartment, and that the driver and owner of the vehicle jumped into the back passenger 

seat because she was driving past curfew and was scared. Appellant acknowledged his 

license was suspended, but denied driving on the evening of the citation.  

 At the conclusion of the motion to suppress hearing and non-jury trial, the court 

asked each party to submit memorandum of law on the issues and the matter was taken 

under advisement. On March 24, 2014, the trial court denied the motion to suppress by 

written order and found Appellant guilty as charged, and deferred sentencing to April 11, 

2014, at which time Appellant was again adjudicated guilty and sentenced to time 

served, plus court costs and a public defender lien.  
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STANDARD OF REVIEW  

“Appellate review of a motion to suppress involves questions of both law and 

fact.” Rosenquist v. State, 769 So. 2d 1051, 1052 (Fla. 2d DCA 2000). We review the 

trial court’s application of the law to the facts of the case pursuant to a de novo 

standard. Id. See Ornelas v. U.S., 517 U.S. 690, 698 (1996); State v. Petion, 992 So. 2d 

889, 894 (Fla. 2d DCA 2008). Findings of fact are reviewed for “clear error,” and we will 

give deference to inferences drawn from those facts by the trial court and law 

enforcement officers. Ornelas, 517 U.S. at 699. This Court will not reverse the judgment 

of the trial court if there is competent substantial evidence supporting it. See Pagan v. 

State, 830 So. 2d 792, 803 (Fla. 2002).   

LAW AND ANALYSIS 

  Attorney for Appellant states there is no meritorious argument that the trial court 

committed reversible error in this case, despite a thorough review of the record on 

appeal and the law on point. When an attorney files a brief pursuant to Anders v. State 

of California, 386 U.S. 738 (1967), the Court has “the responsibility of conducting a full 

and independent review of the record to discover any arguable issues apparent on the 

face of the record.” In re Anders Briefs, 581 So. 2d 149, 151 (Fla. 1991) (citing Anders, 

386 U.S. at 744).  “If the appellate court finds that the record supports any arguable 

claims, the court must afford the indigent the right to appointed counsel, and it must give 

the state an opportunity to file a brief on the arguable claims.”  Id.  Counsel for Appellant 

maintains the trial court correctly found that a driver does not have an enhanced level of 

privacy while driving a vehicle at night, when the driver would have been visible during 

daylight, and that the use of night scope lenses in such a situation without a warrant 

does not constitute a search. See Newberry v. State, 421 So. 2d 546 (Fla. 4th DCA 

1982). The officer’s use of night scope lenses did not amount to a warrantless search. 

See State v. McConnell, 422 So. 2d 74 (Fla. 2d DCA 1982). See also Ensor v. State, 

403 So. 2d 349 (Fla. 1981). We find no arguable issue on appeal as to this matter. 

 The State presented sufficient evidence of each element of the crime of which 

Appellant was convicted, which requires proof beyond a reasonable doubt that:  
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(1)  Defendant drove a motor vehicle on a highway in this state;  

(2)  At the time of driving, defendant’s license was suspended, revoked or 
canceled; and,  
 
(3)  Defendant had knowledge at the time of driving that the license was 
suspended, revoked or canceled.  
 

 
§ 322.34(2), Fla. Stat. The only witnesses who testified in this matter were the arresting 

officer and Appellant. The officer’s testimony is sufficient to support the trial court’s 

findings, and this Court may not reweigh evidence or make determinations of credibility. 

See Van v. Schmidt, 122 So. 3d 243, 246 (Fla. 2013). The sentence imposed is a legal 

sentence. See § 775.082, Fla. Stat. Despite being provided a copy of appellate 

counsel’s brief and separate notice by this Court that Appellant had the opportunity to 

file an additional brief as a result of appellate counsel filing a brief pursuant to Anders, 

386 U.S. 738, Appellant did not elect to file an additional brief or otherwise respond to 

this Court’s notice.  

 CONCLUSION 

 After a full and independent review of the record, we find no meritorious ground 

for appeal in this matter. We find no error with the trial court’s denial of Appellant’s 

Motion to Suppress, or the judgment and sentence in this case. AFFIRMED. 

It is ORDERED AND ADJUDGED that the order of the trial court is AFFIRMED.   

DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida 

this 19th day of May, 2015. 

Original order entered on May 19, 2015, by Circuit Judges Daniel D. Diskey, 

Shawn Crane and Susan Gardner.  

 


