
County Criminal Court:  CRIMINAL PROCEDURE—Jurors and Jury Instructions.  There is 
no reasonable likelihood that the challenged jury instructions shifted the burden of proof to the 
defendant for an element of the offense charged.  Instructing the jury that results of a breath test, 
administered a reasonable time after defendant was driving the vehicle, constituted prima facie 
evidence of defendant’s breath-alcohol content at the time of operation of the vehicle, did not 
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ORDER AND OPINION ON REHEARING 

 
This matter is before the Court on consideration of Appellant’s Motion for 

Rehearing requesting reconsideration of the Order and Opinion of this Court dated 

September 30, 2014.  This Court, acting in its appellate capacity, previously affirmed the 

order of the Pasco County Court, finding no error with the jury instructions given in the 

case below.  

In the Motion for Rehearing, Appellant argues in part that this Court erroneously 

concluded that any error in the trial court below was harmless error.  Because the Court 

finds no error with the jury instructions given in the matter below, the portion of the Court’s 



Opinion addressing harmless error is hereby vacated.  Appellant’s Motion for Rehearing 

is denied in all other parts.   

It is therefore ORDERED that Appellant’s Motion for Rehearing is GRANTED IN 

PART and DENIED IN PART.  The portion of the September 30, 2014, Order and Opinion 

of this Court addressing harmless error is VACATED, and the September 30, 2014, Order 

and Opinion is hereby withdraw and the following Order and Opinion substituted therefor. 

 
ORDER AND OPINION 

 
  The record demonstrates no reasonable likelihood that the jury instructions 

challenged on appeal improperly shifted the burden of proof to the Appellant for any 

element of the offense charged.  We find no error with the trial court’s instructing the jury 

that results of Appellant’s breath test, administered a reasonable time after Appellant was 

driving the vehicle, constituted prima facie evidence that Appellant had the same breath-

alcohol content at the time of operation of the vehicle.  The order of the trial court is 

therefore affirmed.  

STATEMENT OF THE CASE AND FACTS 

 Appellant was observed by a Florida Highway Patrol Trooper at approximately 5:30 

p.m. swerving across lanes of traffic.  After making a traffic stop, the Trooper observed 

Appellant to have a strong odor of alcohol, bloodshot watery eyes, a flushed face, and 

slurred or stammered speech.  Appellant, who testified that he is handicapped, used the 

vehicle for support when stepping out and walking to the rear of the vehicle, and was slow 

and had difficulty balancing himself.  Appellant admitted to drinking two beers at a nearby 

bar between approximately 4:30 and 5:20 p.m. and denied being under the influence of 

alcohol.  Appellant explained that he could not perform certain field sobriety tests due to 

his handicap, but did perform the alphabet exercise.  Appellant was unable to keep his 

eyes closed or recite the alphabet correctly.  Appellant was placed under arrest and 

transported to jail, where another trooper administered a breath test at 6:34 p.m.  The 

result of the first test was .092 breath-alcohol level, and the result of a second 

administered test was .082.  The relevant statute provides: 
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(1) A person is guilty of the offense of driving under the influence and is 
subject to punishment as provided in subsection (2) if the person is driving 
or in actual physical control of a vehicle within this state and: 

(a) The person is under the influence of alcoholic beverages, any chemical 
substance set forth in s. 877.111, or any substance controlled under chapter 
893, when affected to the extent that the person’s normal faculties are 
impaired; 

(b) The person has a blood-alcohol level of 0.08 or more grams of alcohol 
per 100 milliliters of blood; or 

(c) The person has a breath-alcohol level of 0.08 or more grams of alcohol 
per 210 liters of breath.  

§ 316.193, Fla. Stat.  After the presentation of State’s case Appellant moved for judgment 

of acquittal which was denied.  Appellant testified that he suffered severe brain damage 

as a result of an injury during service in the U.S. Marine Corps, and that the injury affected 

his legs and his gait, his speech, vision and hearing.  On the day of his arrest Appellant 

testified that he had gone fishing alone around 1:30 p.m., and stopped at a bar afterward 

around 4:30, where he drank two beers.  Appellant testified that while driving, he reached 

to get a coke out of the cooler in his car, and his bait cooler fell over, spilling in the car.  

Appellant testified that the cause of the vehicle swerving was him reaching over to get the 

dead bait that had spilled in the car.  

 The State requested the following special jury instruction, which the court granted 

over Appellant’s objection:  

The court now instructs you that under Florida law, properly obtained test 
results which reflect a breath alcohol level of .08 or more, standing alone, 
constitute circumstantial evidence upon which you may, but are not required 
to, convict the defendant of driving under the influence. 

After giving the standard DUI instructions, the court also gave the following special 

instruction over Appellant’s objection:  

The result of the breath test administered a reasonable time after a person 
was driving is prima facie evidence that he had the same blood alcohol level 
at the time of operation of the vehicle. 

The jury found Appellant guilty of driving under the influence in violation of § 316.193, Fla. 

Stat.  Appellant was sentenced to 15 days incarceration and placed on probation for 12 
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months.  Appellant filed a motion for new trial which was denied.  Appellant filed this 

appeal challenging the trial court’s ruling based on alleged error in instruction of the jury.  

STANDARD OF REVIEW 

 The standard for reviewing a challenged jury instruction “is whether ‘there is a 

reasonable likelihood that the jury has applied the challenged instruction in a way’ that 

shifts to the defendant the burden of persuasion on an element of the offense charged.”  

Wilhelm v. State, 568 So. 2d 1, 3 (Fla. 1990) (citing Boyde v. California, 494 U.S. 370, 

380, 110 S. Ct. 1190, 1198 (1990)).   

LAW AND ANALYSIS 

  Appellant contends that the special jury instructions given in this case shifted the 

burden of proof to the Appellant in violation of his due process rights, because they 

required the jury find Appellant guilty of violation of the statute if Appellant was found to 

have been driving with an unlawful breath-alcohol content.   

Appellant relies on two cases in support of this contention of error.  In Haas v. 

State, the Florida Supreme Court held that results of a blood alcohol test given within a 

reasonable time after arrest are “prima facie evidence that the accused had the same 

blood-alcohol level at the time of his operation of the vehicle.”  597 So. 2d 770, 774 (Fla. 

1992).  In that case, the Court found it proper to instruct the jury that “test results which 

reflect a blood-alcohol level of 0.10 or more, standing alone, constitute circumstantial 

evidence upon which the finder of fact may (but is not required to) convict the accused 

driver of DUI either by impairment or DUBAL.”  Id.  The Court further held that test results 

were not conclusive evidence of a violation, and an “accused is at liberty to seek to 

demonstrate through cross-examination or the introduction of other evidence that the test 

results do not accurately reflect his or her blood-alcohol level at the time the vehicle was 

being operated.”  Id. at 774-75.  Appellant contends that evidence of Appellant’s test 

results is only circumstantial evidence in this case, and that the trial court improperly 

instructed the jury that this evidence constituted prima facie evidence that Appellant 

committed the charged crime, by giving the special instructions now challenged on 

appeal.   
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Appellant further relies on Wilhelm v. State, in which the trial court was found to 

have improperly instructed the jury that if the defendant had the requisite blood alcohol 

content, this constituted prima facie evidence that the defendant was under the influence 

of alcohol to the extent his normal facilities were impaired.  568 So. 2d 1, 3 (Fla. 1990).  

The Florida Supreme Court found the jury instruction created an “impermissible 

reasonable likelihood that the jury . . . applied the instruction in this case to require a 

finding of intoxication upon proof of a blood alcohol level of .10 percent or higher,” which 

relieved “the state of the burden of proof on an element of the offense.”  Id.  Appellant 

contends that, similar to facts in Wilhelm, there is a reasonable likelihood that the jury in 

this case interpreted the court’s instruction as requiring a finding of DUI by unlawful blood 

or breath-alcohol level upon proof of the results of the breath tests taken after Appellant 

was driving.   

 Appellee responds that the trial court properly instructed the jury as to the 

applicable law, and that the special instructions were not misleading or confusing.  The 

first instruction complained of specifically states that the results of the breath-alcohol test 

would constitute circumstantial evidence which the jury may rely on in arriving at a guilty 

verdict, but that the jury was not required to do so.  The trial court’s instruction in this case 

is similar to the instruction approved by the Florida Supreme Court in Haas, 597 So. 2d 

at 774.   

As to the second instruction complained of, the language used by the trial court is 

also in accordance with the holding in Haas:  “we interpret Florida’s statutory scheme to 

mean that the test results shall be prima facie evidence that the accused had the same 

blood alcohol level at the time of his operation of the vehicle.”  597 So. 2d at 774.  Both 

of the challenged instructions stated the appropriate law and were sufficiently clear.  The 

jury was properly instructed as to the relation back of the breath-alcohol test, and was 

properly given a separate instruction that the test results are circumstantial evidence on 

which the jury could convict, but was not required to, thereby leaving room for the results 

to be rebutted by Appellant.   

CONCLUSION 
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 The jury instructions given in this case were in compliance with the law in Florida, 

and did not impermissibly shift the burden of proof of an element of the crime charged to 

the Appellant.  We therefore affirm the order of the trial court.  

It is ORDERED AND ADJUDGED that the order of the trial court is AFFIRMED.   
 
DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida 

this 2nd day of December, 2014. 

Original order entered on December 2, 2014 by Circuit Judges Stanley R. Mills, 

Linda Babb and Daniel D. Diskey.  
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