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ORDER AND OPINION 

 We hold it was error to find Appellant willfully violated probation, when the trial 

court based the finding of Appellant’s ability to pay on the alleged ability of third parties 

to meet the financial requirements of Appellant’s probation. The record demonstrates 

the trial court expressly relied on allegations that Appellant could obtain money from 

friends or family to fulfill the financial obligations of probation, and willfully elected not to 

do so. The order is therefore reversed and remanded for further proceedings consistent 

with this Opinion.    



STATEMENT OF THE CASE AND FACTS 

Appellant was arrested for driving under the influence and driving with a 

suspended or revoked license with knowledge on May 28, 2009. On August 27, 2009 

Appellant pled no contest to the DUI (second DUI within 5 years with enhanced blow), 

was adjudicated guilty, and sentenced to time served, 9 months’ probation with 

conditions to attend scheduled meetings, pay $2,436.00 in fines and court costs, plus 

$52 in investigation costs and a $20 crimestoppers’ fee. Appellant was ordered to 

attend advanced DUI school and pay a $25 payment plan fee, $100 surcharge, and $55 

monthly for costs of supervision.   

On May 7, 2010, the Misdemeanor Probation Division filed an Affidavit of 

Violation of Probation, alleging Appellant had failed to complete any of the conditions of 

probation.  At a hearing on the alleged violations, Appellant testified that he did not have 

the means to pay the costs required of his probation or to pay to attend DUI school. 

Appellant testified that he lived with his disabled mother, whom he cared for, and 

therefore could not find a job, but relied on his mother and girlfriend for money. (Trial Tr. 

at 43-47) Appellant testified he did not have a car or phone, or money to spend on 

entertainment or clothing, and that his mother would not give him the money to attend 

DUI school. (Trial Tr. at 51-53) The trial court found that Appellant had the ability to 

meet the financial requirements of his probation, but willfully chose not to do so. 

Specifically, the court stated:  

I find that you (Appellant) had the ability to pay for whatever you wanted to 
pay for. If you wanted to get out of jail, you had a mother who paid—or if 
you wanted to get a lawyer, you had a mother who paid for a lawyer for 
you. If you wanted food to eat, you had a mother who paid food. So, you 
had all the access to any money you wanted to. This wasn’t like a mother 
who may have given you money or given you something once in a while. 
This was every day. You had absolutely no expenses at all because of 
your mother where you had access to money. You had access to $55 per 
month from your mother. And so you have access to whatever money you 
wanted to pay if it was important enough for you.   

The court further found that based on the mother’s support, Appellant had “consistent 

access” to money and had the ability to get at least a part-time job, but did not do so.  

The court further stated:  
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So I’m going to find that you did have access to the money so that you 
could at least pay $1 towards your court costs or $1 towards your clerk 
payment plan fee or your surcharge fee or your Crimestoppers fee.  You 
had the money.  You had the ability, the mother was the ability.  She gave 
you apparently whatever you asked for except you didn’t ask for anything 
that had to do with these court costs and your DUI school and treatment.   

(Trial Tr. at 72-74) The trial court found Appellant had willfully violated the terms of 

probation and revoked probation, sentencing Appellant to 150 days in Pasco County 

Jail.  Appellant appeals the revocation of his probation. 

STANDARD OF REVIEW 

 In order to justify a revocation of probation, the trial court must find a willful and 

substantial violation of the conditions of probation, which finding must be supported by a 

preponderance of the evidence. Sanders v. State, 675 So. 2d 665, 665-66 (Fla. 2d DCA 

1996). See Walker v. State, 966 So. 2d 1004 (Fla. 5th DCA 2007). This Court reviews 

the trial court’s revocation of probation for an abuse of discretion. Russell v. State, 982 

So. 2d 642 (Fla. 2008). An abuse of discretion occurs when the trial court acts in an 

arbitrary or unreasonable manner when determining whether the violation was both 

willful and substantial. Friddle v. State, 989 So. 2d 1254 (Fla. 1st DCA 2008).   

When the violation is based on the failure to meet financial probationary requirements, 

there must be a finding that Appellant had the ability to pay, before the court may find a 

violation. Stephens v. State, 630 So. 2d 1090, 1091 (Fla. 1994). 

LAW AND ANALYSIS 

 Appellant maintains it was error for the trial court to base its finding of Appellant’s 

ability to meet financial probationary requirements on statements that Appellant could 

get money from his mother and girlfriend to make the payments, when finding a willful 

violation of the terms of probation, because there was no evidence in the record that 

Appellant himself had the financial ability to comply with the terms of probation. The 

only evidence at trial was Appellant’s testimony, which was that he had no money of his 

own, and that although his mother was initially making monthly payments for Appellant’s 

court costs, at some point the payments stopped, and that Appellant’s mother could not 

afford to pay all of the costs and fines or the cost of the DUI school Appellant was 
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required to attend. Appellant testified he could not obtain employment because he was 

his disabled mother’s caretaker, however, there was no evidence introduced to 

demonstrate the level of care Appellant’s mother required at the time and his 

consequent ability to work, which burden was on the State to demonstrate. See Russell 

v. State, 982 So. 2d 642, 646.   

We find it was error to base the finding of Appellant’s ability to pay on the ability 

of third parties to make payments on behalf of Appellant. “The State must prove 

defendant has the present ability to pay restitution before probation can be revoked for 

a failure to pay.” Hoey v. State, 965 So. 2d 360, 361 (Fla. 4th DCA 2007) (citing 

Stephens, 630 So. 2d at 1091 (“before a person on probation can be imprisoned for 

failing to make restitution,” the court must find the person had “the ability to pay but has 

willfully refused to do so”), and Bearden v. Georgia, 461 U.S. 660, 668-69 (1983) 

(probation may be revoked when there is a willful refusal to pay or a lack of effort to 

acquire resources to pay)). See Hunter v. State, 855 So. 2d 677 (Fla. 2d DCA 2003) 

(finding insufficient evidence of a willful violation where defendant’s indigency and 

disability status were undisputed and defendant demonstrated a willingness to comply 

with requirements); Lynom v. State, 816 So. 2d 1218, 1221 (Fla. 2d DCA 2002) (when 

“a probationer makes reasonable efforts to comply with a condition of probation, 

violation of the condition cannot be deemed willful”); Garcia v. State, 701 So. 2d 607-08 

(Fla. 2d DCA 1997) (although there may be cases when “careless or negligent conduct 

of a probationer rises to the level of deliberateness,” generally revocation is not 

appropriate “where the violation is due to negligence or ineptitude,” and the probationer 

has made reasonable attempts to comply with requirements). See also Del Valle v. 

State, 80 So. 3d 999 (Fla. 2011). 

We find it was error for the court to base Appellant’s “ability to pay on the family 

income,” because it was Appellant, and “not the family members who were sentenced to 

probation.” See Hoey, 965 So. 2d at 361. “To find that [Appellant] violated probation, the 

state was required to prove that [Appellant] alone has the ability to pay but refuses to do 

so.” Id. The record demonstrates the trial court expressly based its finding of Appellant’s 

ability to pay on assistance from family members or friends. Appellant testified that he 
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was unable to obtain employment because he was his mother’s caretaker, and that 

although his mother had made some of the payments on his behalf, she was unable to 

make all the required payments.  

  State contends the record is sufficient to support a finding as to Appellant’s 

ability to pay. Appellant testified that his sister cared for his mother at times when he 

was not available,1 that he had previously worked as a metal refinisher, but had not 

worked for the 9 months prior to being placed on probation, that he previously worked 

as a part time musician and was paid with free drinks and tips, and that he sold a guitar 

for $75, one and one-half years prior to the hearing on the probation revocation.  

Appellant did not give a reason as to why he did not use the money from the guitar sale 

to pay his outstanding fines and court costs.  

 In addition to other findings, the trial court stated that other family members could 

have cared for Appellant’s mother so that Appellant could find a job, and that based on 

Appellant’s previous jobs, he possessed skills which should allow him to obtain work. 

There is no evidence in the record as to the level of care Appellants mother required, 

the actual extent of availability of other caretakers, and Appellant’s consequent ability to 

find work. The Court expressly relied on Appellant’s testimony that his girlfriend paid the 

money for his bond to release him from jail after the DUI arrest, and that Appellant’s 

mother had for a period of time been making the monthly payments required by 

probation.  (Trial Tr. at 51)  It was error to find Appellant willfully violated probation when 

such finding was based on Appellant’s alleged ability to borrow money from family or 

friends to pay some of the fines and costs, rather than relying on Appellant’s individual 

ability to pay. See Hoey, 965 So. 2d at 361. We therefore reverse the order of the trial 

court and remand the cause for further proceedings to determine Appellant’s ability to 

pay, rather than the ability of Appellant’s friends and family to make the required 

payments.   

 

1  This is based on Appellant’s testimony that his sister cared for his mother when he was arrested and when he 
was required to appear in court.  
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CONCLUSION 

 We find it was error to rely on the ability of third parties to meet the financial 

requirements of Appellant’s probation when making the finding that Appellant had the 

ability to pay.  The cause is therefore REVERSED AND REMANDED for further 

proceedings to determine Appellant’s ability to meet the financial requirements of 

probation.  

It is ORDERED AND ADJUDGED that the cause is hereby REVERSED AND 

REMANDED for further proceedings consistent with this Opinion.  

Done and ordered in Chambers at New Port Richey, Pasco County, Florida this 

3rd day of December, 2014.   

Original order entered on December 3, 2014, by Circuit Judges Stanley R. Mills, 

Shawn Crane and Daniel D. Diskey.  
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