
County Criminal Court:  CRIMINAL PROCEDURE—Pleas. Trial court properly denied 
motion to withdraw plea. The evidence demonstrates the plea was entered voluntarily and that 
the trial court informed Appellant of the maximum possible penalty for the offense charged. 
Affirmed.  John Creeden v. State of Florida, No. 13-CF-1159-WS (Fla. 6th Cir. App. Ct. 
December 18, 2014). 
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ORDER AND OPINION 

 
  This Court finds no abuse of discretion in the trial court’s denial of Appellant’s 

Motion to withdraw a plea of nolo contendere. Although Appellant testified that previous 

trial counsel misinformed him of the maximum penalty possible for the offense charged, 

and claims the plea was entered on the basis of this misinformation, at the hearing on 

the motion Appellant acknowledged that he was informed of the accurate maximum 

possible penalty by the trial court, at that the plea was entered voluntarily. The order of 

the trial court is affirmed.     

 



STATEMENT OF THE CASE AND FACTS 

 Appellant was arrested in violation of § 316.193, Fla. Stat., for driving while under 

the influence. Appellant claims that on the date of the hearing in the matter, previous 

trial counsel advised him that “he would probably get a year in jail” if the case went to 

trial. Appellant claims that based on this misinformation, he agreed to enter a plea of 

nolo contendere. The statute in question provides that barring additional circumstances 

which are not implicated in this case, the maximum possible sentence for Appellant was 

nine months, as it would be Appellant’s second conviction for violation of the statute 

within five years. See § 316.193(2)(a)(ii)(b), Fla. Stat. Appellant’s received a sentence 

of 60 days in jail, a fine of $1,000.00, ten months of probation and a five year driver’s 

license suspension.  

STANDARD OF REVIEW 

 This Court’s standard when reviewing a trial court’s order on a Motion for 

Withdrawal of Plea is for abuse of discretion. Griffin v. State, 114 So. 3d 890, 897 (Fla. 

2013). When the motion is made after a sentence has been imposed, the defendant has 

the burden of demonstrating “a manifest injustice requiring correction in order to 

withdraw a plea.” Id.  

ANALYSIS 

  Appellant contends it was an abuse of discretion to deny the motion to withdraw 

plea, because at the hearing on the motion the only evidence presented was Appellant’s 

testimony that previous trial counsel advised him that he was likely to be sentenced to 

one year in jail, even though the maximum sentence possible was nine months in jail. 

Appellant relies on the fact that no other witnesses testified at the hearing, including 

Appellant’s previous trial counsel, and on the fact that a transcript of the hearing at 

which Appellant entered the plea was not before the trial court at the January 18, 2013, 

hearing on the motion to withdraw the plea. Therefore, Appellant claims the only 

evidence presented was Appellant’s testimony that he entered the plea based on 

misinformation, and the trial court erred in denying the motion to withdraw plea.  
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“A defendant may seek to withdraw his plea on the ground that it was involuntary 

due to reliance on counsel’s misadvice or misrepresentation regarding the length of a 

sentence or the amount of time the defendant would serve.” Boule v. State, 884 So. 2d 

1023, 1024 (Fla. 2d DCA 2004). The standard for granting a motion to withdraw plea 

after sentencing has already occurred requires the defendant demonstrate “that a 

manifest injustice has occurred.” See Woodly v. State, 937 So. 2d 193, 198 (Fla. 4th 

DCA 2006). In such a case, the defendant bears the burden of demonstrating manifest 

injustice with evidence that amounts to more than general allegations. Id. See Robinson 

v. State, 761 So. 2d 269, 274 (Fla. 1999); Bradford v. State, 869 So. 2d 28, 29 (Fla. 2d 

DCA 2004); Powell v. State, 929 So. 2d 54 (Fla. 5th DCA 2006). And, “a court does not 

enjoy broad discretion as to motions filed after sentencing.” Griffin, 114 So. 3d at 898. 

 In this case, the trial court afforded Appellant an evidentiary hearing on the 

motion for withdrawal of plea, and correctly found Appellant did not meet the standard of 

demonstrating a manifest injustice had occurred. At the hearing on the motion, 

Appellant testified that he acknowledged the court had made him aware of the 

maximum penalty for the charge, and that the court inquired as to whether Appellant 

was entering the plea freely and voluntarily, as is required by Fla. R. Crim. P. 3.170(k). 

Appellant acknowledged having previously given testimony at the time the plea was 

entered that he was not coerced and was freely and voluntarily agreeing to enter the 

plea. Appellant testified that no one “forced him” to enter the plea, but that he “felt pretty 

nervous” at the time of the hearing, and felt as if there was not another way out. 

Although the transcript of the hearing at which Appellant entered the plea was not 

before the trial court at the time of the hearing on the motion, Appellant acknowledged 

at the hearing that the trial court did make the appropriate inquiries of Appellant prior to 

accepting the plea agreement, and Appellant stated for the record that the plea was 

entered voluntarily and he was not coerced, and further, that the trial court informed 

Appellant that the maximum penalty for the charge was a nine month jail sentence.    

CONCLUSION 

 Based on this Court’s review of the record and applicable law, we find no abuse 

of discretion in the trial court’s denial of Appellant’s motion to withdraw plea. At the 
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hearing on the motion, Appellant acknowledged that the trial court informed him of the 

accurate maximum sentence possible during the plea colloquy, and that the plea was 

entered voluntarily. Appellant failed to demonstrate the manifest injustice required to 

warrant withdrawal of the plea. The order of the trial court is therefore AFFIRMED.  

It is therefore ORDERED that the order of the trial court denying the motion to 

withdraw plea is hereby AFFIRMED. 

 Done and ordered in Chambers at New Port Richey, Pasco County, Florida this 

18th day of December, 2014.   

Original order entered on December 18, 2014 by Circuit Judges Stanley R. Mills, 

Shawn Crane and Daniel D. Diskey.  
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