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ORDER 

 
  Petitioner filed a Petition for Writ of Certiorari with this Court, seeking review of 

the suspension of her driver’s license.  We find Petitioner was afforded sufficient due 

process in this case, that the order sustaining the suspension is supported by 

competent, substantial evidence and did not constitute a departure from essential 

requirements of law.  The Petition for Writ of Certiorari is therefore denied.   
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STATEMENT OF THE CASE AND FACTS 

 Petitioner was arrested for driving under the influence in violation of § 316.193, 

Fla. Stat.  Petitioner requested a formal administrative review of the license suspension 

pursuant to § 322.2615, Fla. Stat.  An evidentiary hearing was held before a hearing 

officer who found sufficient evidence to sustain the suspension.  The hearing officer’s 

findings of fact included:  

On November 1, 2103, Deputy B. Ivey was contacted by Lieutenant L. 
Engle to come to the scene to conduct a DUI investigation.  Fire Rescue 
was on the scene speaking with the driver/Petitioner.  Fire Rescue 
advised Deputy Ivey that they received a call regarding a female passed 
out at the wheel at an intersection with the vehicle running.  They cleared 
her medically and advised Deputy Ivey that there was an odor of an 
alcoholic beverage. 

Deputy Ivey made contact with the driver/Petitioner and he detected a 
strong odor of an alcoholic beverage on her breath, he observed her eyes 
were bloodshot and glassy, and her speech was slurred.  

Deputy Ivey requested the Petitioner to perform field sobriety exercises 
and she agreed.  The Petitioner performed the exercises, exhibiting further 
clues of impairment, and she was arrested for Driving under the Influence.   

The Petitioner was asked to participate in a breath test and she complied.  
A twenty minute observation was started at on [sic] November 1, 2013 at 
2:57 and the first breath sample was given at 3:19 with results of .168, and 
the second breath test was at 3:22 with results of .167. 

Based on the foregoing, I find that the Petitioner was placed under lawful 
arrest for Driving under the Influence.  

Petitioner contends the hearing officer departed from essential requirements of law by 

relying on improper or unsworn documents in violation of § 322.2615, Fla. Stat., and 

that the hearing officer’s findings are not supported by competent substantial evidence 

that Petitioner was in actual physical control of a motor vehicle while under the influence 

of alcohol.   

STANDARD OF REVIEW 

 In proceedings conducted pursuant to § 322.2615, Fla. Stat., a hearing officer 

must determine whether sufficient cause exists to sustain a suspension of driver’s 
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license.  When the suspension results from driving with an unlawful blood level, the 

hearing officer’s review is limited to the following issues:  

1) Whether the arresting law enforcement officer had probable cause to 
believe that the person was driving or in actual physical control of a 
motor vehicle in this state while under the influence of alcoholic 
beverages or controlled substances;  
 

2) Whether the person whose license was suspended had an unlawful 
blood-alcohol level or breath-alcohol level of 0.08 or higher pursuant to 
§§ 316.193, 322.2615(7)(a), Fla. Stat.  

The findings on these issues must be supported by a preponderance of the evidence.  

This Court’s review of the hearing officer’s decision is “limited to a determination 

whether procedural due process was accorded, whether the essential requirements of 

law had been observed, and whether the administrative order was supported by 

competent substantial evidence.”  Dep’t of Highway Safety and Motor Vehicles v. 

Cherry, 91 So. 3d 849, 854 (Fla. 5th DCA 2011). 

LAW AND ANALYSIS 

 Petitioner contends the hearing officer departed from essential requirements of 

law by relying on improper or unsworn documents in violation of § 322.2615(2), Fla. 

Stat.  This claim is based on the fact that the arrest date on the probable cause affidavit 

submitted by the Deputy has a type-written date of November 9, 2013, although the 

date of the arrest was November 1, 2013.  The copy appears to have been corrected by 

hand to reflect the accurate arrest date.  Petitioner further takes issue with the affidavit 

because there is no date listed next to the Deputy’s signature, and claims it is not in fact 

an affidavit because it does not demonstrate the Deputy was placed under oath by a 

person authorized to administer an oath.  Petitioner objected to introduction of the 

affidavit at the hearing and the objection was overruled.   

 Petitioner further claims the hearing officer erred because “none of the 

investigating Fire Rescue staff or the Deputy observed the offense being committed,” 

because Petitioner was never observed driving the vehicle or in actual physical control 

of the vehicle.    
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 Respondent contends the affidavit is sufficient to meet statutory requirements, 

and that the hearing officer’s decision is supported by the preponderance of the 

evidence.  The Pasco Sheriff’s form meets the affidavit requirement of § 322.2615(2), 

Fla. Stat., to support probable cause for the arrest.  Although an oath was not 

administered to the Deputy, the form contains the following language:  “Under penalties 

of perjury, I declare that I have read the foregoing (document) and that the facts stated 

in it are true, to the best of my knowledge and belief.”  The affidavit additionally contains 

language stating that “the undersigned certifies and swears that he/she has just and 

reasonable grounds to believe, and does believe that the above-named defendant 

committed the following violation of law.”  We find the form is sufficient to meet the 

statutory requirements.  See DHSMV v. Padilla, 629 So. 2d 180 (Fla. 3d DCA 1993); 

Gupton v. Dep’t of Highway Safety and Motor Vehicles, 987 So. 2d 737 (Fla. 5th DCA 

2008) (“Florida courts have concluded that minor technical defects in an affidavit do not 

render it a nullity,” and “formalities with respect to the submission of evidence are 

somewhat relaxed in the context of administrative proceedings”).  The record further 

demonstrates that another affidavit was submitted which states the basis for the 

probable cause to arrest, and is signed by the Deputy as well as another attesting 

officer.  We find that reliance on the affidavits did not constitute a departure from 

essential requirements of law.  

 As to Petitioner’s second contention of error, Respondent relies on the sworn 

narrative from the Pasco Fire Department which states they received a call reporting a 

female passed out at the wheel of a vehicle; that they discovered the vehicle on the 

roadway with Petitioner sitting in the front seat and the engine running; and, that they 

detected an odor of alcohol when performing medical clearances which they reported to 

the Deputy.  The Deputy’s affidavit states that after being advised by the Fire 

Department of the detection of odor of alcohol, he personally detected an odor of 

alcohol on Petitioner, and that Petitioner had bloodshot, watery eyes and slurred speech 

and admitted to drinking alcohol that evening.  “In administrative hearings held to 

determine whether an individual’s license should be suspended for DUI, the courts have 

generally held that the circumstances surrounding the incident and the officer’s general 

observations are sufficient to establish probable cause.”  Dep’t of Highway Safety and 
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Motor Vehicles v. Whitley, 846 So. 2d 1163, 1166 (Fla. 5th DCA 2003).  We find that the 

narrative from the Pasco Fire Department, combined with the Deputy’s affidavit, 

constitute substantial, competent evidence to support the hearing officer’s findings that 

the Deputy had probable cause to place Petitioner under arrest in violation of the 

statute.  We therefore deny the Petition for Writ of Certiorari.  

CONCLUSION 

 The hearing officer’s findings in this case did not demonstrate a departure from 

essential requirements of law, or a violation of Petitioner’s right to due process, and are 

further supported by competent, substantial evidence that probable cause existed to 

support Petitioner’s arrest.  The Petition for Writ of Certiorari is therefore denied.  

It is ORDERED AND ADJUDGED that the Petition for Writ of Certiorari is 
DENIED.     

DONE AND ORDERED in Chambers at New Port Richey, Pasco County, Florida 

this 30th day of September, 2014. 

Original order entered on September 30, 2014 by Circuit Judges Stanley R. Mills, 

Linda Babb and Shawn Crane.  

 


