
County Civil Court: NEGLIGENCE—Sovereign Immunity. A governmental entity that 
operates a golfing facility assumes the common law duty to operate the facility safely, just as a 
private individual is obligated under like circumstances.  The City’s maintenance and operation 
of the golfing facility is an operational level function which is not protected by sovereign 
immunity.  Judgment affirmed and motion for attorney’s fees is denied.  City of St. Petersburg v. 
Gordon, No. 13000075AP-88B (Fla. 6th Cir. App. Ct. May 5, 2014). 
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ORDER AND OPINION 
 

 The City of St. Petersburg appeals the lower court’s order finding that the City 

negligently designed, maintained, and operated the golf driving range located at Dell Holmes 

Park. The sole issue on appeal is whether the City is insulated from tort liability by the doctrine 

of sovereign immunity. Because we find that the maintenance and operation of the City’s golfing 

facility is an operational level decision that is not protected by sovereign immunity, we affirm.  

Background 

Appellee has resided at 2245 Murilla Way South in St. Petersburg, across the street from 

the driving range operated by the City, since 1990.  When Appellee purchased her home, there 

was a baseball diamond protected by a solid line of large trees at the site where the driving range 

is now located.  In 2006, the City improved the park by installing a putting green, push up flags, 

tees, shelter, a picnic table, and a ten-foot high chain link fence between the new driving range 

and the street where Appellee lives. While the City maintains that the area has always been a 

driving range, photos and the evidence presented below do not support this contention.   

On April 24, 2008, Appellee wrote a formal complaint to the City in which she claimed 

her vehicle sustained damage as a result of the manner in which the driving range was operated, 

a lack of supervision, and the lack of a net to protect stray balls from leaving the park.  Appellee 

again complained to the City on July 2, 2009, stating that golf balls had hit her home and caused 



damage to her car.  On August 18, 2009, Appellee filed an action in small claims court alleging 

negligent use, maintenance, and operation of the golf practice area.  A trial was held on 

September 24, 2013, and a judgment was entered in favor of Appellee.  

Analysis 

Appellant contends that the City is immune from suit because its actions are protected by 

sovereign immunity. Section 768.28, Fla. Stat., waives sovereign immunity in tort actions under 

certain circumstances.  The first question when determining whether sovereign immunity is 

waived in a specific tort action is whether or not there is a common law duty of care owed. 

Wallace v. Dean, 3 So. 3d 1035 (Fla. 2009).  If there is a common law duty of care, then the 

court must determine if the governmental action is an operational level function (sovereign 

immunity doesn’t apply) or a planning level function (government protected by sovereign 

immunity). 

When questions of duty arise in connection with potential governmental liability, courts 

look to the general guide outlined in Trianon Park Condominium Association v. City of Hialeah, 

468 So. 2d 912 (Fla. 1985).  Trianon sets out four categories of governmental activity: (I) 

legislative, permitting, licensing, and executive officer functions; (II) enforcement of laws and 

the protection of the public safety; (III) capital improvements and property control operations; 

and (IV) providing professional, educational, and general services for the health and welfare of 

citizens.  When the government engages in activities in categories I and II, generally no duty of 

care is owed. When the government engages in activity falling under categories III and IV, 

however, a duty of care is owed.  See Collazos v. City of West Miami, 683 So. 2d 1161 (Fla. 3 

DCA 1996) (Governmental functions involved in categories III and IV give rise to governmental 

liability because there is “a common law duty of care regarding how property is maintained and 

operated and how professional and general services are performed.”).  

The redesign and improvement of Dell Holmes Park is a governmental activity that 

clearly falls under category III—capital improvements and property control operations.  See Fla. 

Dep’t of Natural Resources v. Garcia, 753 So. 2d 72 (Fla. 2000) (holding that a governmental 

entity that operates a swimming facility assumes the common law duty to operate the facility 

safely, just as a private individual is obligated under like circumstances). 

Finding that the City owed Appellee a common law duty of care, we must next determine 

whether the operation and maintenance of the driving range is a planning or an operational level 

function.  If it is a planning level function, then the City will be protected by sovereign 

immunity; if it is an operational level function, sovereign immunity will not apply.  “Planning 



level functions are generally interpreted to be those requiring basic policy decisions, while 

operational level functions are those that implement the policy.” Commercial Carrier Corp. vs. 

Indian River County, 371 So. 2d 1010, 1021 (Fla. 1979).  The Court in Commercial Carrier 

adopted a four-part test to address the issue of planning vs. operational level functions.  First, 

does the challenged act necessarily involve a basic governmental policy, program, or objective?   

Second, is the act essential to the realization or accomplishment of that policy, program, or 

objective, as opposed to one which would not change the course or direction of the policy, 

program, or objective?  Third, does the act require the exercise of basic policy evaluation, 

judgment, and expertise on the part of the governmental agency involved?  Fourth, does the 

governmental agency involved possess the requisite constitutional, statutory, or lawful authority 

and duty to do or make the challenged act? Id.  

If each of these questions may be clearly and unequivocally answered in the 
affirmative, then the challenged act, omission, or decision is likely discretionary 
in nature and immune from a tort action; whereas, if any one of the questions may 
be answered in the negative, further inquiry is necessary to determine whether, 
under the circumstances, the question of tort liability will or will not entangle the 
Court in a nonjusticiable political question that is more appropriately committed 
to the resolution of a coordinate or constituent branch of government.  

Wallace v. Dean at 1053. 

In the instant case, the City is not immune from tort action because questions two and 

three must be answered in the negative.  First, the challenged actions—the design, operation, and 

maintenance of the driving range—are not essential to the realization of the policy or program of 

providing public parks.  Safer methods of operating the driving range certainly existed that 

would have protected neighboring homes while still meeting the City’s objective of providing a 

public park.  Second, safely operating and maintaining a driving range does not require the 

exercise of basic policy evaluation, judgment, and expertise by the City.  The negligence action 

below asked the court to consider the manner in which the driving range facility was designed 

and operated, “not the fundamental wisdom of creating such a policy or program as an initial 

matter.” Id. at 1054.  While the decision whether or not to operate a driving range in the first 

place may require a basic policy evaluation, once the City decided to operate a driving range it 

owed the same operational level duties as a private landowner. See Trianon (once a 

governmental entity builds or takes control of property or an improvement, it has the same 

common-law duty as a private person to properly maintain and operate the property, even though 

decision to build or modernize particular improvement in first instance is a discretionary 

judgmental function with which courts cannot interfere).  



Conclusion 

Because the City decided to improve Dell Holmes Park by adding a driving range and 

other golfing structures to the park, it had a duty to safely maintain and operate the driving range. 

The proper maintenance and operation of the golfing facility is an operational level function that 

is not protected by sovereign immunity.  

Accordingly, it is  

 ORDERED AND ADJUDGED that the decision of the lower court is AFFIRMED.  

 IT IS FURTHER ORDERED that Appellee’s Motion for attorney’s fees pursuant to 

§57.105, Fla. Stat., is denied, as Appellee is not represented by an attorney. 

 DONE AND ORDERED in Chambers at St. Petersburg, Pinellas County, Florida, on 

this ______day of ___________ 2014. 

 
 
 
Original order entered on May 5, 2014, by Circuit Judges Amy M. Williams, Peter Ramsberger, 
and Jack Day. 
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