
 

 

County Criminal Court:  CRIMINAL LAW – Evidence —The trial court did not err in 

admitting notes from the 911 dispatcher or CAD notes.  While these notes were out-of-

court statements, they were not offered to prove the truth of the matter asserted.  Rather, 

the notes were used to show that the officers had a reasonable suspicion to support the 

stop of the Defendant, and therefore, were engaged in a lawful execution of a legal duty 

as required by Section 843.02, Fla. Stat.  Judgment and Sentence affirmed.  Davis v. 

State, No. CRC13-00044APANO (Fla. 6
th

 Cir. App. Ct. April 28, 2014). 
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 PETERS, Judge. 

THIS MATTER is before the Court on Appellant, Roderick Davis‘s, appeal from 

a conviction, after a jury trial, of Obstructing or Resisting Officer Without Violence, a 

first degree misdemeanor, in violation of § 843.02 Fla. Stat. (2006).  We affirm.  

Background 

Appellant, Roderick Davis, was convicted after a jury trial of Obstructing or 

Resisting an Officer Without Violence.  Mr. Davis was alleged to have run from police 

officers responding to a report of an alleged domestic battery.  The primary point of 

contention at trial was whether the officers were engaged in the lawful execution of a 

legal duty.  In opening statement defense counsel told the jury:  

―[b]ut the first officer arrives based on a domestic disturbance.  You‘ll 

hear that the only information that that officer has, at the time, from his 

dispatch is that there is a male on a cell phone.  That‘s it.  Nothing else. 

[…] The evidence is going to show there was no lawful execution of a 

legal duty.‖   

Appellant‘s trial counsel argued to the jury that the responding police officers did not 

have sufficient information to detain Mr. Davis; he could lawfully run away when the 

officers told him to stop.  Appellant‘s trial counsel had also filed and argued a motion in 

limine attempting to limit trial evidence as to the information provided to law 

enforcement that prompted their response to the alleged domestic battery.   

 On the morning of trial the defense Motion in Limine was argued seeking, in 

pertinent part, to rule inadmissible ―[a]ny and all references to the alleged battery victim; 

including her name, her relationship to the Defendant, her reported statement(s), and her 

reported injuries.‖  The State Attorney agreed and that part of the motion was granted 

without objection.   That Motion in Limine also sought to rule inadmissible any ―CAD 
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notes‖ related to the incident, that is ―some sort of printout that … the dispatcher was 

typing while the 911 call was being made.‖  The trial court denied that request in the 

motion. 

Issues 

 Appellant argues two points.  First, the trial court abused its discretion by 

allowing the State to admit prejudicial testimony regarding the domestic battery.  Second, 

the trial court erred in allowing inadmissible hearsay evidence of the CAD or dispatch 

notes.  

Standard of Review 

A trial court has wide discretion concerning the admissibility of evidence, and, in 

the absence of an abuse of discretion, a ruling regarding admissibility will not be 

disturbed. Jent v. State, 408 So.2d 1024, 1029 (Fla. 1981); See Williams v. State, 967 

So.2d 735, 747-48 (Fla.2007), cert. denied, 552 U.S. 1283, 128 S.Ct. 1709, 170 L.Ed.2d 

519 (2008); Johnston v. State, 863 So.2d 271, 278 (Fla.2003). That discretion, however, 

is limited by the rules of evidence. Johnston, 863 So.2d at 278.  If the trial court 

mistakenly allows the introduction of inadmissible evidence it will not be reversed if the 

error was harmless. 

Involved Points of Law 

  1.  Lawful Execution of a Legal Duty.  To support a conviction for Obstructing or 

Resisting an Officer Without Violence the State must prove: (1) the officer was engaged 

in the lawful execution of a legal duty; and (2) the defendant's action, by his words, 

conduct, or a combination thereof, constituted obstruction or resistance of that lawful 
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duty. C.E.L. v. State, 24 So.3d 1181, 1185 -1186 (Fla. 2009); see § 843.02 Fla. Stat. 

(2006).   

To determine whether the State established the first element, whether the 

officer was engaged in a lawfully executed legal duty, the court must first 

look to the legal standard that governs his or her actions. … After 

examining the applicable legal standard, the next inquiry is whether the 

officer complied with that legal standard at the point where the act of 

resistance occurred.  …  

 

Turning to the legal standards implicated here, we note that as a general 

rule, flight, standing alone, is insufficient to form the basis of a resisting 

without violence charge. … Therefore, the act of flight alone is not a 

criminal offense.  To be guilty of unlawfully resisting an officer, an 

individual who flees must know of the officer's intent to detain him, and 

the officer must be justified in making the stop at the point when the 

command to stop is issued. … A stop is justified when an officer observes 

facts giving rise to a reasonable and well-founded suspicion that criminal 

activity has occurred or is about to occur. … In turn, whether an officer's 

well-founded suspicion is reasonable is determined by the totality of the 

circumstances that existed at the time of the investigatory stop and is 

based solely on facts known to the officer before the stop.  

C.E.L., 24 So.3d at 1186. (internal citations and footnote omitted) (emphasis added).  An 

officer's command to stop is a lawful execution of a legal duty if there is reasonable 

suspicion 
1
 to support the stop.  Palmer v. State, 112 So.3d 606, 607 (Fla. 4th DCA 2013) 

(emphasis added); see Davis v. State, 973 So.2d 1277, 1279 (Fla. 2nd DCA 2008).  

Without information regarding the nature of the complaint the officers were investigating, 

there was no way to determine whether the officers were engaged in the lawful execution 

                                                 
1
 A founded or reasonable suspicion necessary to support an investigatory stop is a suspicion that 

would warrant a [person] of reasonable caution to believe that a stop was appropriate. Probable cause and 

reasonable suspicion are two different standards.  Department of Highway Safety and Motor Vehicles v. Ivey, 

73 So. 3d 877, 880 (Fla. 5th DCA 2011).  A ―founded suspicion‖ is a suspicion which has some factual 

foundation in the circumstances observed by the officer, when those circumstances are interpreted in the light 

of the officer's knowledge.  State v. Stevens, 354 So.2d 1244, 1247 (Fla. 4th DCA 1978).  The officer's 

suspicion is ―founded‖ upon an objective foundation which reasonably supports his assessment of the particular 

circumstances.  Carter v. State, 454 So.2d 739, 741 -742 (Fla. 2nd DCA 1984).  While "reasonable suspicion" 

is a less demanding standard than probable cause and requires a showing considerably less than a 

preponderance of the evidence, the Fourth Amendment requires at least a minimal level of objective 

justification for making the stop. The officer must be able to articulate more than an "inchoate and 

unparticularized suspicion or 'hunch' " of criminal activity. Illinois v. Wardlow, 528 U.S. 119, 120 S.Ct. 

673, 145 L.Ed.2d 570 (2000). 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0003926&FindType=Y&ReferencePositionType=S&SerialNum=2026485464&ReferencePosition=880
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0003926&FindType=Y&ReferencePositionType=S&SerialNum=2026485464&ReferencePosition=880
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of a legal duty when they detained [defendant] to investigate the complaint.  Davis, 973 

So.2d at 1279; A. R. v. State, 127 So3d 650, 655 (Fla. 4th DCA 2013). 

 2.  Hearsay Evidence and Police Dispatch Information.  ―Hearsay is an out-of-

court statement offered to prove the truth of the matter asserted. Section 90.801(1)(c), 

Fla.Stat. (1989). A statement is ‗an oral or written assertion.‘ Section 90.801(1)(a) 1, 

Fla.Stat. (1989). ‗If an out-of-court statement is offered in court to prove the truth of the 

facts contained in the statement, it is hearsay. If an out-of-court statement is not offered 

to prove the facts contained in the statement, it is not hearsay.‘ Ehrhardt, Florida 

Evidence, § 801.2 (1992 ed.) (footnotes omitted).‖  Lark v. State, 617 So.2d 782, 

788 (Fla. 1
st
 DCA 1993).  

Hearsay testimony of a police dispatch report is normally irrelevant and 

inadmissible evidence at trial.  If it is offered as proof that there was a crime in progress it 

is hearsay.  If it is offered to show why law enforcement had contact with a suspect it is 

irrelevant and inadmissible.  See Conley v. State, 620 So2d 180, 182 (Fla. 1993).  The 

inherently prejudicial effect of admitting into evidence an out-of-court statement relating 

accusatory information only to establish the logical sequence of events outweighs the 

probative value of such evidence.  State v. Baird, 572 So.2d 904, 908 (Fla.1990). 

In contrast, the contents of a BOLO dispatch were non-hearsay admissible to 

establish an element of the crime of resisting an officer without violence.  S.D.T. v. State, 

33 So3d 779, 780 (Fla. 4th DCA 2010).  Evidence of the substance of a police dispatch is 

not hearsay if offered to establish an element of the charged offense; it is not offered to 

prove the truth of the facts asserted in the police dispatch.  Whether the substance of the 

police dispatch was, in fact, true is not relevant to the issue of whether the officer was 
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engaged in the lawful execution of a legal duty.  The question of whether the probative 

value of that otherwise admissible evidence or portion of that evidence is substantially 

outweighed by the danger of unfair prejudice is another matter.  See 90.403, Fla.Stat. 

(1978); see also Burgos v. State, 865 So2d 622, 624 (Fla. 3rd DCA 2004); Kates v. State, 

41 So3d 1044, 1046 (Fla. 1st DCA 2010). 

The Present Case 

 Mr. Davis, the defendant below, argues the responding officers were not engaged 

in the lawful execution of a legal duty; they had no reasonable suspicion to order him to 

stop and his act of running away was not a crime.  This was his primary theory of defense 

at trial.  Obviously, the only way a fact finder, the jury, can decide whether the officers 

were engaged in the lawful execution of a legal duty when they ordered Mr. Davis to stop 

was to hear evidence of what information was given to or known by the responding 

officers at that point in time.   The motion in limine of Mr. Davis seeking to rule 

inadmissible any ―CAD notes‖ related to the incident, that is ―some sort of printout that 

… the dispatcher was typing while the 911 call was being made was properly denied.  

Such evidence was not hearsay; it was not offered to prove the truth of the facts asserted 

in those notes.  That evidence was relevant and material to the issue the jury had to 

decide. 

 This court has thoroughly examined the record in this appeal.  The trial court did 

not abuse its discretion by allowing testimony concerning the police dispatch information 

of the reported domestic battery.  The probative value of that evidence was not 

substantially outweighed by the danger of unfair prejudice. 
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Conclusion 

 This court concludes the judgment and sentence of the trial court should be 

affirmed. 

IT IS THEREFORE ORDERED that the judgment and sentence of the trial court 

are affirmed. 

 ORDERED at Clearwater, Florida this 28
th

 day of April, 2014. 

 

 

 

 

Original order entered on April 28, 2014, by Circuit Judges Michael F. Andrews, 

Raymond O. Gross, and R. Timothy Peters. 
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