
Petition for Writ of Certiorari to Review Quasi-Judicial Action, Department of Highway 
Safety and Motor Vehicles: DRIVER’S LICENSES – Due Process -- Suspension—Petitioner's 
due process rights not violated when arresting deputy who performed DUI investigation died 
prior to the formal review hearing pursuant to Section 322.2615, Fla. Stat. (2012).  At hearing 
Petitioner acknowledged that Deputy would not be able to comply with subpoena.  Case is 
factually distinguishable from Pfleger v. Florida Department of Highway Safety and Motor 
Vehicles, 18 Fla. L. Weekly Supp. 706a (Fla. 6th Cir. App. Ct. May 20, 2011); and Florida 
Department of Highway Safety and Motor Vehicles v. Robinson, 18 Fla. L. Weekly Supp. 1099b 
(Fla. 6th Cir. App. Ct. Sept. 1, 2011), pet. denied, 93 So. 3d 1090 (Fla. 2d DCA 2012).  Further, 
there is no confrontation right under Crawford v. Washington, 541 U.S. 36 (2004), because 
administrative license suspension action is not a criminal prosecution.  Petition denied.  Ihasz-
Jentsch v. Fla. Dept. of Highway Safety and Motor Vehicles, No. 13-000046AP-88A (Fla. 6th 
Cir. App. Ct. April 16, 2014). 
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PER CURIAM.  

 Catherine Ihasz-Jentsch seeks certiorari review of the "Findings of Fact, 

Conclusions of Law and Decision" of the Hearing Officer of the Bureau of Administrative 

Reviews, Department of Highway Safety and Motor Vehicles entered on May 4, 2011.  

The Decision affirmed the order of suspension of Ms. Ihasz-Jentsch's driving privileges.  

The petition is denied. 

Statement of Case 

 According to the ACISS PCSO-Supplement Report prepared by Pinellas County 

Sheriff Deputy Ellis, a toll booth operator notified Pinellas County Sheriff's Office of a 

suspected intoxicated driver in a black SUV with New Jersey license plate number PER-

83U.  (Supp. App., p. 8-9; App. Tab. 6).  On March 17, 2013, Deputy Ellis observed a 

vehicle matching the description with New Jersey license plate number PER-83U.  The 

deputy followed the vehicle and observed the driver make a very wide left turn.  The 

report states that the vehicle 

 ended up straddling the bike line with the right wheels in the "loading lane" of the 
Don Cesar Hotel.  After a short distance, the vehicle drifted back into the proper 
lane just before hitting a median.  Once in the lane, the vehicle then made a wide 
right turn into the south parking lot of the Don Cesar Hotel and pulled into a 
handicap parking spot against the building. 

 
(Supp. App., p. 8-9; App. Tab 6).  The deputy reported that he observed the driver for "a 

moment" before activating his emergency lights.  The driver, identified as Ms. Ihasz-

Jentsch, asked why she had been stopped and the deputy explained there had been a 

complaint about her driving and she had been driving in the bicycle lane after turning on 

to Gulf Boulevard.  Ms. Ihasz-Jentsch attempted to hand the officer a debit card rather 

than her driver's license.  She made inappropriate comments to the officer as she 

"fumbled" through her purse and dropped several objects from her purse out of the 

vehicle door.   

 In observing her behavior, the deputy reported, "Her speech was very slurred 

and she was very un-coordinated.  At one point she almost fell out of the vehicle.  She 

eventually got out of the vehicle and attempted to walk toward my patrol car and had to 

steady herself against her vehicle."  (Supp. App., p. 9; App. Tab 6).  The deputy advised 



3 
 

Ms. Ihasz-Jentsch to wait in her vehicle while Pinellas County Sheriff Deputy Dicicco 

responded to perform a driving under the influence ("DUI") investigation.   

 According to the ACISS PCSO-Offense Report submitted by Deputy Dicicco, he 

observed signs of intoxication and Ms. Ihasz-Jentsch consented and attempted to 

perform field sobriety exercises.  However, the report indicates that Deputy Dicicco was 

concerned for Ms. Ihasz-Jentsch's safety.  He reported, "Due to Catherine's high 

intoxication level and her poor balance, I ceased the exercises due to the likelihood of 

injury outweighing the value of the exercise results."  (App. Tab 6).  The deputy read 

Miranda1 rights to Ms. Ihasz-Jentsch and she was transported to the Pinellas County 

Central Breath Testing for a DUI investigation.  Ms. Ihasz-Jentsch consented and 

voluntarily supplied breath samples that measured 0.152 BrAC and 0.149 BrAC.  (App. 

7). 

 Deputy Dicicco passed away on April 14, 2013.  (App. Tab 10).  A subpoena was 

issued on April 25, 2013, for Deputy Dicicco's appearance at the Formal Review 

Hearing scheduled for May 1, 2013. (App. 11).  No other witnesses were subpoenaed 

for the hearing and Ms. Ihasz-Jentsch did not appear. 

 At the hearing, counsel for Ms. Ihasz-Jentsch requested that the suspension of 

Ms. Ihasz-Jentsch's driver's license be invalidated.  Counsel stated that "service was 

attempted on the arresting officer within the prescribed time period for this hearing.  Um, 

service was not possible due, again, to the unfortunate, uh, and unexpected death of 

the arresting Deputy Daniel D-I-C-I-C-C-O.  Uh, and due to that, uh, we move to 

invalidate."  (App. 12, p. 4).  The Hearing Officer reserved ruling on the motion.  

Subsequently, the Hearing Officer issued the "Findings of Fact, Conclusions of Law and 

Decision" in which she denied the motion and affirmed the suspension of Ms. Ihasz-

Jentsch's driving privileges. 

Standard of Review 

 Circuit court certiorari review of an administrative agency decision is governed by 

a three-part standard: (1) whether procedural due process is accorded; (2) whether the 

essential requirements of law have been observed; and (3) whether the administrative 

findings and judgment are supported by competent substantial evidence.  State, Dep't of 

                                            
1   Miranda v. Arizona, 384 U.S. 436 (1966). 
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Highway Safety and Motor Vehicles v. Sarmiento, 989 So. 2d 692, 693 (Fla. 4th DCA 

2008).  This Court is not entitled to reweigh the evidence; it may only review the 

evidence to determine whether it supports the hearing officer's findings.  Dep't of 

Highway Safety & Motor Vehicles v. Stenmark, 941 So. 2d 1247, 1249 (Fla. 2d DCA 

2006). 

 A formal review of a driver's license suspension is conducted pursuant to section 

322.2615(1)(b)3, Florida Statutes (2012).  When an individual's license is suspended for 

driving with an unlawful blood-alcohol level in violation of section 316.193, Florida 

Statutes (2013), the hearing officer shall determine by a preponderance of the evidence 

whether sufficient cause exists to sustain the license suspension and the issues shall be 

limited to 1) whether the arresting officer had probable cause to believe that the 

individual was driving while under the influence of alcohol; 2) whether the person was 

lawfully arrested for violation of section 316.193; and 3) whether, pursuant to section 

316.193, the person had an unlawful blood alcohol level.  See § 322.2615(7)(a), Fla. 

Stat.; Dep't of Highway Safety and Motor Vehicles v. Mowry, 794 So. 2d 657, 657-58 

(Fla. 5th DCA 2001).  The driver must be afforded the opportunity to challenge the 

lawfulness of the stop of his or her vehicle.  See Carrizosa v. Dep't of Highway Safety 

and Motor Vehicles, 124 So. 3d 1017, 1023 (Fla. 2d DCA 2013); Rudolph v. Dep't of 

Highway Safety and Motor Vehicles, 107 So. 2d 1129, 1131 (Fla. 2d DCA 2012). 

Analysis 

 In the petition, Ms. Ihasz-Jentsch asserts that the suspension should be 

invalidated and presents two arguments:  

 Issue One:  The Hearing Officer departed from the essential requirements of law 
because she did not continue the hearing to allow the subpoenaed witness, Deputy 
Dicicco, to provide just cause for failure to appear 
 
 Section 322.2615(6)(b), (c), Florida Statutes (2012),2 in effect at the time of the 

arrest and formal review hearing provides that in a formal review hearing, the hearing 

                                            
2   Effective July 1, 2013, section 322.2615(6) was amended as follows:  
  (a) If the person whose license was suspended requests a formal review, the department must 

schedule a hearing to be held within 30 days after such request is received by the department and must 
notify the person of the date, time, and place of the hearing. 

  (b) Such formal review hearing shall be held before a hearing officer designated employed by the 
department, and the hearing officer shall be authorized to administer oaths, examine witnesses and take 
testimony, receive relevant evidence, issue subpoenas for the officers and witnesses identified in documents 
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officer is authorized to administer oaths, examine witnesses and take testimony, receive 

relevant evidence, issue subpoenas for the officers and witnesses and "[a] party may 

seek enforcement of a subpoena under paragraph (b) by filing a petition for 

enforcement in the circuit court of the judicial circuit in which the person failing to 

comply with the subpoena resides."  Florida Administrative Code Rule 15A-6.015(2) 

states: 

 The driver, or a properly subpoenaed witness who fails to appear at a scheduled 
hearing may submit to the hearing officer a written statement showing just cause 
for such failure to appear within two (2) days of the hearing. 

  (a) For the purpose of this rule, just cause shall mean extraordinary 
 circumstances beyond the control of the driver, the driver's attorney, or the 
 witness which prevent that person from attending the hearing.  

 
  (b) If just cause is shown, the hearing shall be continued and notice 

 given.  
 
  (c) No hearing shall be continued for a second failure to appear. 
  
  (d) Notification to the department of a witness's non-appearance with 

 just cause prior to the start of a scheduled formal review shall not be 
 deemed a failure to appear.  

 
 Ms. Ihasz-Jentsch claims that the Hearing Officer erred by not continuing the 

formal review hearing "due to the failure of a properly subpoenaed witness to appear or 

show cause for such failure to appear."  On April 25, 2013, at the request of counsel for 

Ms. Ihasz-Jentsch, the Department of Highway Safety and Motor Vehicles issued a 

subpoena to Deputy Dicicco to appear at the May 1, 2013, hearing.  (App. 26).  

However, there is no return of service for the subpoena because Deputy Dicicco died a 

                                                                                                                                             
provided under paragraph (2)(a) in subsection (2), regulate the course and conduct of the hearing, question 
witnesses, and make a ruling on the suspension.  The hearing officer may conduct hearings using 
communications technology.  The party requesting the presence of a witness shall be responsible for the 
payment of any witness fees and for notifying in writing the state attorney's office in the appropriate circuit of 
the issuance of the subpoena.  If the person who requests a formal review hearing fails to appear and the 
hearing officer finds such failure to be without just cause, the right to a formal hearing is waived and the 
suspension shall be sustained. 

  (c) The failure of a subpoenaed witness to appear at the formal review hearing is not grounds to 
invalidate the suspension.  If a witness fails to appear, a party may seek enforcement of a subpoena under 
paragraph (b) by filing a petition for enforcement in the circuit court of the judicial circuit in which the person 
failing to comply with the subpoena resides or by filing a motion for enforcement in any criminal court case 
resulting from the driving or actual physical control of a motor vehicle that gave rise to the suspension under 
this section.  A failure to comply with an order of the court shall result in a finding of contempt of court.  
However, a person is not in contempt while a subpoena is being challenged. 

Ch. 2013-160, § 57, Laws of Fla., eff. July 1, 2013.  The amendment was not in effect at the time of the March 17, 
2013, arrest or the May 1, 2013, formal review hearing in present case. 
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week earlier, on April 18, 2013.  Although a subpoena had been issued it could not be 

enforced because it was never served on Deputy Dicicco.   

 At the formal review hearing, counsel for Ms. Ihasz-Jentsch did not request that 

the hearing be continued, but conceded that service was not effectuated due to the 

"unfortunate . . . and unexpected" death of Deputy Dicicco.  (App. 12, p. 4).  In the 

petition, Ms. Ihasz-Jentsch admitted that a continuance of the hearing to attempt service 

was not sought because it would be futile.   

 The present case is factually distinguishable from the cases cited by Ms. Ihasz-

Jentsch, including Department of Highway Safety & Motor Vehicles v. Robinson, 93 So. 

3d 1090 (Fla. 2d DCA 2012).  In Robinson, the arresting officer, who had been properly 

subpoenaed and served, failed to appear for the formal review hearing, and failed to 

provide good cause for his failure to appear.  

 Ms. Ihasz-Jentsch's argument is without merit. 

 
 Issue Two:  Procedural due process was denied when Ms. Ihasz-Jentsch did not 
have the opportunity to confront or cross-examine the witness against her, Deputy 
Dicicco. 
 
 In Crawford v. Washington, 541 U.S. 36 (2004), the United States Supreme 

Court held that in a criminal prosecution the admission of a hearsay statement made by 

a declarant who does not testify at trial violates the Sixth Amendment if (1) the 

statement is testimonial, (2) the declarant is unavailable, and (3) the defendant lacked a 

prior opportunity for cross-examination of the declarant.  

 The Florida Supreme Court in Peters v. State, 984 So. 2d 1227, 1229 (Fla. 

2008)(involving probation revocation proceeding), pointed out that the Crawford 

decision and the right to confrontation "applies specifically to the use of testimonial 

statements during a criminal prosecution."  (Emphasis in original).  The courts have held 

that the Confrontation Clause is not applicable to a non-criminal, administrative 

proceeding.  See Pesci v. State, 963 So. 2d 780, 787 (Fla. 3d DCA 2007)(holding 

Confrontation Clause is expressly limited to criminal prosecutions; therefore, 

inapplicable to civil commitment proceedings under the Jimmy Ryce Act); A.B. v. Fla. 

Dep't of Children & Family Servs., 901 So. 2d 324, 326-27 (Fla. 3d DCA 2005)(holding 

the right to confront an accuser does not apply because dependency proceedings are 



7 
 

civil in nature and not criminal); In re Commitment of Burton, 884 So. 2d 1112, 1114 

(Fla. 2d DCA 2004)(holding Confrontation Clause inapplicable to civil commitment 

proceedings under the Ryce Act); In re Commitment of Cartwright, 870 So. 2d 152, 156 

(Fla. 2d DCA 2004)(same).  

 The present case is not a criminal prosecution, but is an administrative license 

suspension action under section 322.2615.  The declared legislative intent of Chapter 

322, Florida Statutes is to protect the public, not to punish the offender.  See § 322.263, 

Fla. Stat. (2013); Freeman v. State, 611 So. 2d 1260, 1261 (Fla. 2d DCA 1992); State, 

Dep't of Hwy. Safety & Motor Vehicles v. Grapski, 696 So. 2d 950, 951 (Fla. 4th DCA 

1997). 

 Ms. Ihasz-Jentsch's argument is without merit. 

Conclusion 

 The Petition for Writ of Certiorari is denied. 

 DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this 

____ day of April, 2014. 

 
 
Original order entered on April 16, 2014, by Circuit Judges Linda R. Allan, 
John A. Schaefer, and Keith Meyer. 
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