
Petition for Writ of Certiorari to Review Quasi-Judicial Action, Department of Highway 
Safety and Motor Vehicles: DRIVER’S LICENSES – Suspension – Section 322.2615, Fla. 
Stat. (2013). After nearly being run over by Petitioner, police officer had a well-founded 
suspicion that the crime of reckless driving had been committed, thus giving the officer a 
sufficient basis to stop Petitioner. Petition denied. Marcantonio v.  Dept. of Highway Safety and 
Motor Vehicles, No. 13-0077AP-88B (Fla. 6th Cir. App. Ct. March 6, 2014). 

 
 
 

IN THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

APPELLATE DIVISION 
 

ANTHONY MARCANTONIO   
  Petitioner, 
vs.        Appeal No.: 13-0077 AP-88B 
        Ref No.: 522013AP000077XXXXCI 
FLA. DEP’T OF HIGHWAY SAFETY  
AND MOTOR VEHICLES 
  Respondent. 
____________________________________/ 
 

ORDER AND OPINION 

THIS CAUSE is before the Court on a Petition for Writ of Certiorari seeking review of a final 

order entered by a Department of Highway Safety and Motor Vehicles (“DHSMV”) sustaining the 

administrative suspension of Petitioner’s driver’s license under § 322.2615, Fla. Stat. Petitioner’s license 

was suspended after being arrested and charged with driving under the influence.  Because the hearing 

officer’s decision to uphold the suspension of Petitioner’s license followed the essential requirements of 

the law and was supported by competent substantial evidence, the Petition for Writ of Certiorari is 

DENIED. 

I. FACTS AND PROCEDURAL HISTORY 

Petitioner's driver's license was suspended after he was arrested and charged with driving under 

the influence. On August 17, 2013, Officer Cane was summoned to a possible brawl, at approximately 3 

A.M., based on an anonymous tip, where he then witnessed a verbal altercation between two men as they 

both stumbled away from the entrance of Red Mesa Cantina. Officer Cane followed Petitioner, observed 

him stumbling and struggling to walk, and watched him get into a parked car. Before he entered the 

vehicle, Officer Cane instructed Petitioner to “stop” and informed him he was “the police.” Petitioner 

casually acknowledged the officer’s command, but disregarded it. He entered his vehicle and began 

backing out of the parking space, forcing the officer to jump out of the way. Once Petitioner finally 

stopped the vehicle, Officer Cane ordered him to park on the opposite side of the road. Officer Cane again 



approached the vehicle, saw Petitioner’s bloodshot eyes, and smelled the presence of alcohol. Officer 

Cane ordered Petitioner out of the vehicle, performed a DUI investigation, and promptly cited Petitioner 

for Reckless Driving and Driving Under the Influence. 

On October 17, 2013, Petitioner challenged his suspension in an administrative hearing. The 

hearing officer, after hearing the testimony of the police officers and reviewing all the evidence 

submitted, upheld the suspension of Petitioner’s license. The hearing officer ruled, as a matter of law, that 

the police officer had probable cause to believe Petitioner was driving under the influence and that 

Petitioner was driving with an illegal breath alcohol level. Petitioner filed the instant petition, arguing that 

the hearing officer’s decision departed from the essential requirements of the law and was not based on 

competent substantial evidence.   

II. STANDARD OF REVIEW 

In reviewing an administrative order, this court is limited to determining (1) whether procedural 

due process has been accorded, (2) whether the essential elements of law have been observed, and (3) 

whether the administrative findings are supported by competent, substantial evidence. Combs v. State, 

436 So. 2d 93, 96 (Fla. 1983). 

III. DISCUSSION 

The role of this court is to determine whether the decision followed the “essential requirements of 

the law” and whether there is “competent substantial evidence” in the record to support the decision 

below. Dusseau v. Metro. Dade County Bd. of County Com'rs, 794 So. 2d 1270, 1276 (Fla. 2001). It is not 

the role of this court to reweigh evidence or make findings of fact contrary to the decision of the hearing 

officer because the hearing officer is in the best position to evaluate the evidence. Dep’t of Highway 

Safety & Motor Vehicles v. Favino, 667 So. 2d 305, 309 (Fla. 1st DCA 1995). 

Petitioner contends that Officer Cane lacked probable cause that Petitioner was engaging in 

criminal activity when he initially stopped and detained Petitioner. There are three instances of contact 

between Officer Cane and Petitioner that must be examined. First, the initial stop when the officer called 

out to Petitioner, prior to Petitioner getting in his vehicle. Second, when Officer Cane stopped Petitioner 

for reckless driving, after being nearly run over. Third, the stop once the officer suspected Petitioner of 

driving under the influence. Petitioner has failed to show that the hearing officer’s decision departed from 

the essential elements of the law and has failed to show that the decision was not based on competent 

substantial evidence.  

A. Officer Cane had Reasonable Suspicion for the Initial Stop of Petitioner.  

Police officers have the authority to conduct brief “investigatory stops” to determine the status of 

a driver, to see if he is ill, tired, impaired, etc., even if they do not have a probable cause that some sort of 

criminal activity is taking place. Bailey v. State, 319 So. 2d 22, 26 (Fla. 1975); Dept. of Hwy. Safety and 



Motor Vehicles v. DeShong, 603 So. 2d 1349, 1352 (Fla. 2d DCA 1992). Officer Cane received an 

anonymous tip regarding an altercation, was directed to Petitioner by the restaurant management, 

observed an altercation, witnessed the staggering walk of Petitioner, and approached him. He called out to 

Petitioner, who casually acknowledged the officer, but ignored the request to “Stop!” Officer Cane stated 

in his incident report and testified during the hearing that he attempted to stop Petitioner to “make sure he 

was okay.” Cane’s initial stop was lawful since its purpose was to determine the status of Petitioner. 

B. After Nearly Being Run Over, Officer Cane had a Reasonable Suspicion Sufficient to Conduct a 

Stop 

When Officer Cane stopped Petitioner as he was backing his vehicle out of the parking spot, he 

conducted a lawful stop because there are facts in the record that provide an “objectively reasonable basis 

for making the stop.” Dobrin v. Fla. Dept. of Hwy. Safety and Motor Vehicles, 874 So. 2d 1171, 1174 

(Fla. 2004). The “driver welfare issue” present in this case was sufficient to justify the stop by Officer 

Cane. But even more so, after being nearly run over by Petitioner, Officer Cane had a “well-founded 

suspicion” that Petitioner had committed a crime, reckless driving, thus giving him the ability to stop the 

driver. Police officers may temporarily detain a citizen if there is a well-founded suspicion that the person 

has committed, is committing, or is about to commit a crime. § 901.151, Fla. Stat.; Popple v. State, 626 

So. 2d 185 (Fla. 1993); Brown v. State, 636 So. 2d 174 (Fla. 2d DCA 1994) (Defining a well-founded 

suspicion as one that has some foundation in circumstances observed by the police officer, interpreted in 

light of the officer's knowledge.) Officer Cane certainly had a well-founded suspicion that a crime had 

been committed, reckless driving, and thus had a sufficient basis to stop Petitioner. 

C. Officer Cane Had Probable Cause to Stop Petitioner and Determine Whether Petitioner was 

Driving Under the Influence 

Officer Cane had the responsibility, within the “community caretaking” duties of a police officer, 

to check on someone who was recently involved in an altercation to ensure they are all right. Under the 

“community caretaking doctrine” police officers may search and/or seize an individual “in order to ensure 

the safety of the public and/or the individual, regardless of any suspected criminal activity.” Castella v. 

State, 959 So. 2d 1285, 1292 (Fla. 4th DCA 2007). 

In Castella, law enforcement officers spoke with anonymous witnesses that informed them that 

there had been a boat accident. The witnesses described Castella's boat as being involved in the accident, 

and the deputies then stopped Castella's boat in order to obtain any information they could about the 

accident. The court held that the stop of the boat, although the deputies did not observe Castella violating 

any laws, was lawful in the interest of protecting public safety. Similarly, in this case, an anonymous 

tipster notified the police there was an altercation occurring outside of Red Mesa Cantina. Officer Cane 

arrived and Petitioner was pointed out by the management as being involved in the altercation. Officer 



Cane approached, witnessed a verbal altercation, and observed Petitioner walking away. As in Castella, 

Officer Cane observed the stumbling and staggering walk of Petitioner and lawfully stopped him, in the 

interest of protecting public safety, to determine whether he was all right.  

Further, as soon as Officer Cane approached the vehicle, he smelled the odor of alcohol and 

observed the characteristic signs of intoxication, supplying the police officer with a “well-founded 

suspicion” that Petitioner was driving while under the influence. Petitioner subsequently failed the field 

sobriety tests, giving Officer Cane sufficient probable cause for the arrest. 

IV.  CONCLUSION 

In this case, the administrative hearing officer reviewed all the testimony and evidence provided 

by DHSMV and Petitioner.  This evidence included the affidavit of the arresting officer indicating 

probable cause to detain Petitioner, the investigation report by the assisting officer, and the breath test 

affidavit showing that Petitioner was indeed intoxicated when he was detained by the police officer. Upon 

reviewing this information, the hearing officer determined there was no compelling reason to disagree 

with the agency’s decision to suspend Petitioner’s license. We agree. This decision followed the essential 

elements of law and was based on competent substantial evidence. 

Therefore, it is, 

 ORDERED AND ADJUDGED that the Petition for Writ of Certiorari is DENIED. 

DONE AND ORDERED in Chambers at St. Petersburg, Pinellas County, Florida, this _______ 

day of ____________ 2014. 

 

Original order entered on March 6, 2014, by Circuit Judges Jack Day, Peter Ramsberger, 
and Amy Williams. 
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