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County Civil Court: CIVIL PROCEDURE – The judgment on its face demonstrated an erroneous application of 
law since the measure of damages should have been the value of, or amount paid for, what was represented less the 
actual value of what was received.  Reversed and remanded.  Brien v. Wilson, Case No. 12-AP-000001-ES (Fla. 6th 
Cir. App. Ct. March 18, 2013).   

NOT FINAL UNTIL TIME EXPIRES FOR REHEARING AND, IF FILED, DETERMINED 
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ORDER AND OPINION 

 
Appellant seeks a reversal of the trial court’s award of damages or a new trial 

based on the trial court’s erroneous decision that Appellees shall recover from 

Appellant.  After Appellees sued Appellant for fraudulently misleading them in 

Appellant’s installation of an air conditioning unit, the trial court awarded Appellees 

damages for the cost of materials and labor.  Since the measure of damages is the 

value of, or amount paid for, what was represented less the actual value of what was 

received, the judgment on its face demonstrates an erroneous application of law.  The 

cause must be reversed and remanded, as set forth below. 
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FACTUAL BACKGROUND 

On October 24, 2011, Bruce and Kathy Wilson (Appellees) filed a claim in the 

amount of $8,500.00 against their neighbor Keith Brien (Appellant).  In their complaint, 

Appellees claimed that Appellant fraudulently mislead them by representing himself as a 

licensed air conditioning contractor.  Appellant represented himself as a licensed air 

conditioning business to install an air conditioning unit in Appellees’ home.  Appellees 

paid Appellant under the impression that he was a licensed contractor and company by 

the way he represented himself with paperwork and receipts.  Appellees claimed that all 

the work was done illegally with no permits for the A/C unit, duct work, or electrical 

work.  Appellees claimed that the work was done incorrectly at a cost of $6,600.00.  

Appellees subsequently learned that Appellant was not ever a licensed air conditioning 

repairman.  It would cost Appellees an additional $1,500.00 to have another licensed air 

conditioning company repair Appellant’s work.  Appellees further claimed that it will cost 

them an additional $2,000.00 to get the new air conditioning unit up to code, pull 

permits, and pass inspections.  With the $400 in court costs, the total expended by 

Appellees was $8,500.00.         

After a hearing, the trial court entered a final judgment on January 5, 2012.  In 

the order, the trial court stated that Appellant owed Appellees $8,500.00 plus interest.  

Appellant filed a timely Notice of Appeal on January 12, 2012.   

 

LAW AND ANALYSIS 
Under the flexibility theory of damages followed in Florida, defrauded parties are 

entitled to the measure of damages that will fully compensate them.  Morgan Stanley & 

Co. v. Coleman (Parent) Holdings Inc., 955 So. 2d 1124, 1128 (Fla. 4th DCA 2007); 

Nordyne, Inc. v Fla. Mobile Home Supply, Inc., 625 So. 2d 1283, 1286 (Fla. 1st DCA 

1993) ("The 'flexibility theory' permits the court to use either the 'out-of-pocket' or the 

'benefit-of-the-bargain' rule, depending upon which is more likely fully to compensate 

the injured party.").  Damages under the benefit-of-the-bargain rule are measured by the 

difference between the value of the items as represented and the actual value of the 
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items on the date of the transaction.  Kind v. Gittman, 889 So. 2d 87, 90 (Fla. 4th DCA 

2004); Totale, Inc. v. Smith, 877 So. 2d 813, 815 (Fla. 4th DCA 2004); Teca, Inc. v. 

WM-TAB, Inc., 726 So. 2d 828, 829 (Fla. 4th DCA 1999); Perlman v. Ferman Corp., 611 

So. 2d 1340, 1341 (Fla. 4th DCA 1993).  Damages under the "out-of-pocket" rule 

awards as damages the difference between the purchase price and the real or actual 

value of the property.  Martin v. Brown, 566 So. 2d 890, 892 (Fla. 4th DCA 1990).  In 

this case, the trial court did not award damages under either theory.  It is clear from the 

face of the judgment that the trial court awarded Appellees the full amount they 

expended on labor and materials, including the air conditioning unit.  While Appellees 

were entitled to the measure of damages that would fully compensate them, they are 

not entitled to retain the property and receive full payment from Appellant under either 

theory of damages.  It is therefore,  

 

 ORDERED AND ADJUDGED that the trial court’s judgment is hereby 

REVERSED and this cause remanded in accordance with this opinion.   

DONE AND ORDERED in Chambers, at New Port Richey, Pasco County, 

Florida this 18th day of March 2013. 

Original order entered on March 18, 2013 by Circuit Judges Stanley R. Mills, W. 

Lowell Bray, Jr., and Daniel D. Diskey. 

 
 
Copies to:  
Keith Brien, Pro Se   
Bruce and Kathy Wilson, Pro Se 


