
Petition for Writ of Certiorari to Review Quasi-Judicial Action, Department of Highway 
Safety and Motor Vehicles: DRIVER’S LICENSES – Suspension – Section 322.2615, Fla. 
Stat. (2013). An inspection report not submitted at the formal hearing by Petitioner or any other 
witness, but instead submitted by the hearing officer, was properly received and relied upon. 
Petitioner was afforded procedural due process. Petition denied. Mordini v. Dept. of Highway 
Safety and Motor Vehicles, No. 13-0031AP-88B (Fla. 6th Cir. App. Ct. November 21, 2013). 

 
 

IN THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

APPELLATE DIVISION 
 
SERGIO MORDINI, 
  Petitioner, 
v.             Ref. No. 13-000031AP-88B 
             UCN: 522013AP000031XXXXCI 
STATE OF FLORIDA, DEPARTMENT 
OF HIGHWAY SAFETY AND MOTOR 
VEHICLES, 
  Respondent. 
                                                                                          / 
 

 
ORDER AND OPINION 

THIS CAUSE is before the Court on a Petition for Writ of Certiorari filed by Petitioner, 

Sergio Mordini.  The Respondent, the Department of Highway Safety and Motor Vehicles, filed 

a response in opposition, to which Petitioner filed a reply.  For the reasons set forth below, the 

Petition is DENIED.  

Facts 

On December 12, 2012, Petitioner was pulled over on suspicion of driving under the 

influence.  Upon making contact with Petitioner, Deputy Snavely noticed signs of impairment 

and asked Petitioner if he would perform field sobriety exercises.  Petitioner agreed to perform 

the exercises, and was transported from the side of the road to a nearby parking lot so that the 

exercises could be performed safely.  Petitioner exhibited further signs of impairment during the 

field sobriety exercises and was arrested for DUI.   

Subsequent to his arrest, Petitioner was transported to Central Breath Testing where he 

twice refused to submit to a breath test.  After Deputy Snavely completed the refusal paperwork, 

Petitioner changed his mind, requested to take a breath test, and provided two valid samples of 

.145 and .146 g/210L.  Consequently, there was contradictory and confusing information 



contained in the Uniform Traffic Citation.  Although the refusal box was checked on the citation, 

the citation also indicated that Petitioner provided two breath samples with an alcohol content of 

.145 and .146.  Deputy Snavely checked the refusal box after Petitioner initially twice indicated 

his refusal to take a breath test.  Then, after Petitioner changed his mind and submitted to testing, 

Deputy Snavely crossed out where he had written “Ref/Ref” on the citation and wrote 

Petitioner’s breath sample values of .145 and .146.  Petitioner was issued a notice of suspension 

and requested a formal hearing.  After hearing, the Department upheld Petitioner’s license 

suspension and this Petition followed.  

Standard of Review 

In reviewing the Department’s Order, this Court must determine (1) whether procedural 

due process was accorded, (2) whether the essential requirements of law were observed, and (3) 

whether the administrative findings and judgment are supported by competent substantial 

evidence. Vichich v. Department of Highway Safety and Motor Vehicles, 799 So. 2d 1069, 1073 

(Fla. 2d DCA 2001).  “Procedural due process requires both fair notice and a real opportunity to 

be heard ... ‘at a meaningful time and in a meaningful manner.’”  Keys Citizens for Responsible 

Gov't, Inc. v. Fla. Keys Aqueduct Auth., 795 So. 2d 940, 948 (Fla. 2001).  The determination of 

whether the procedures employed during a particular hearing provide a real opportunity to be 

heard depends on the factual context of each proceeding.  Dep’t of Highway Safety & Motor 

Vehicles v. Hofer, 5 So. 3d 766, 771 (Fla. 2d DCA 2009). 

Petitioner raises three issues with the Department’s order suspending his license. First, 

Petitioner asserts that the hearing officer departed from neutrality when he corrected the notice of  

suspension from a refusal to a DUBAL, and that this was a violation of Petitioner’s due process 

rights and a departure from the essential requirements of the law.  Next, Petitioner alleges that 

his due process rights were violated by the inclusion of the Intoxilyzer inspection report that was 

missing from the original arrest packet.  Finally, Petitioner contends that the hearing officer 

departed from the essential requirements of the law by failing to invalidate his license suspension 

due to being unlawfully de facto arrested when he was moved from the side of the road to a 

nearby parking lot to perform the field sobriety exercises.  

Amendment of Notice of Suspension  

At the beginning of the formal review hearing, the hearing officer noted that the notice of 

suspension was originally issued for a refusal to submit to a lawful breath test, and that this was 



being amended to a suspension for driving with an unlawful breath alcohol level.  Petitioner 

objected to the hearing officer amending the notice of suspension, asserting that the hearing 

officer was not remaining neutral and detached, and that the officer’s sua sponte amendment was 

without legal basis and thus a departure from the essential requirements of the law.  Petitioner 

does not contend that he lacked actual notice of the reason his license was suspended, rather, that 

the hearing officer’s sua sponte amendment of the notice was improper.  

In support of Petitioner’s objection to the hearing officer amending the suspension charge 

from a refusal to a DUBAL, Petitioner relies on the fact that the Notice of Formal Review sent 

by the Department indicated a refusal suspension.  However, this Notice of Formal Review was 

sent in response to Petitioner’s Application for Review in which, under “Reason Suspended,” 

Petitioner had written “refusal.”  Accordingly, although the initial citation was contradictory, 

marked as a refusal but noting breath alcohol values of .145 and .146, Petitioner himself applied 

for review of the suspension as a refusal suspension.  Petitioner characterized the suspension as a 

refusal despite being fully aware of the inconsistencies in the citation and that he had provided 

two breath samples above the legal limit. Petitioner admits in his Reply brief that he planned on 

using the error contained in the citation to his advantage at the hearing, and will not be heard to 

complain that the hearing officer corrected the suspension charge when it was Petitioner who 

incorrectly and disingenuously characterized the suspension as a refusal when he knew it should 

have been an unlawful breath alcohol content suspension. 

Petitioner also relies on Administrative Rule 15A-6.013 which states “the hearing officer 

shall restrict the course of the hearing and the evidence to the issues of fact and law raised in the 

notice of hearing or in the pre-hearing statement.”  Petitioner contends that since the notice of 

hearing indicated a refusal suspension, it was error for the hearing officer to hear evidence 

pertaining to an unlawful breath alcohol level suspension.  This argument overlooks the fact that 

Petitioner himself, in the pre-hearing statement, raised the issue of whether he provided a breath 

test result above the legal limit to an approved breath test and subpoenaed the Agency’s breath 

test inspector.  Thus, the hearing officer was permitted to consider evidence of Petitioner’s 

unlawful breath alcohol content.  The hearing officer’s actions were appropriate and in 

accordance with the statutory mandate that the hearing officer “regulate the course and conduct 

of the hearing, question witnesses, and make a ruling on the suspension.” §322.2615 (6)(b) Fla. 

Stat.  We find nothing improper with the hearing officer’s amendment of the notice of 



suspension to clear up the initial confusion and reflect the fact, known by all parties, that 

Petitioner’s license was suspended for unlawful breath alcohol content.  Petitioner was aware of 

the basis for his suspension, declined the opportunity to continue the hearing at a later date, and 

was afforded fair notice and opportunity to be heard. 

Intoxilyzer Inspection Report 

 Petitioner next contends that his right to a fair and meaningful hearing was violated when 

the hearing officer improperly placed the agency inspection report for the Intoxilyzer 8000 in 

Petitioner’s file.  The initial arrest packet received by Petitioner did not contain an agency 

inspection report for the breath test machine used in his case.  When Petitioner appeared at the 

formal review hearing on January 25, 2013, the agency inspection report was in his file.  Due to 

the report’s inclusion in the file when it had not previously been provided to Petitioner in the 

arrest packet, Petitioner was granted a continuance.  Petitioner imputed improper motives to the 

hearing officer, reasoning that it could have only been the hearing officer who placed the 

inspection report in his file, thereby compromising the hearing officer’s impartiality and 

Petitioner’s right to a fair hearing.   

Petitioner’s argument is without merit. In Kenny v. Dep’t of Highway Safety & Motor 

Vehicles, 18 Fla. L. Weekly Supp. 802a (Fla. 4th Cir. App. Ct. May 24, 2011) the court explicitly 

rejected this argument.  Relying on Dep’t of Highway Safety & Motor Vehicles v. Meeham, 787 

So. 2d 221 (Fla. 2d DCA 2001), the court in Kenny found that an inspection report not submitted 

at the formal hearing by the petitioner or by any witness, but instead submitted by the hearing 

officer, was properly received and relied upon. Id. The court held that the hearing officer may 

submit any law enforcement documents previously submitted to the Bureau of Administrative 

Review staff. Id.  Nevertheless, in the instant case, even though there was nothing improper with 

the hearing officer’s actions, the besmirched hearing officer was replaced, thereby rendering this 

issue moot.  

De Facto Arrest 

Petitioner’s last argument is that he was de facto arrested when he was placed in the back 

of the deputy’s vehicle and transported to a nearby parking lot so that field sobriety exercises 

could be completed safely.  Florida courts have held that “transporting a detainee from the scene 

of a traffic stop to a separate and safer location to perform field sobriety tests does not constitute 

a de facto arrest.” Brown v. Department of Highway Safety & Motor Vehicles, 15 Fla. L. Weekly 



Supp. 970a (Fla. 13th Cir. App. Ct. Aug. 1, 2008).  The proper inquiry for the court in 

determining whether there was a de facto arrest is whether the officer’s actions were reasonable 

under the circumstances. Goss v. State, 744 So. 2d 1167, 1168 (Fla. 2d DCA 1999).  In the 

instant case, the deputy’s decision to transport Petitioner from the side of a dark and busy road to 

a well-lit parking lot was made out of concern for Petitioner’s safety and was reasonable.   

Accordingly, it is hereby 

ORDERED AND ADJUDGED that the Petition for Writ of Certiorari is DENIED. 

DONE AND ORDERED in St. Petersburg, Pinellas County, Florida, on this ______ day 

of ___________ 2013. 

 

 
 
Original order entered on November 21, 2013, by Circuit Judges Amy M. Williams, Jack Day, 
and Pamela A.M. Campbell. 
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