
Petition for Writ of Certiorari to Review Quasi-Judicial Action, Department of Highway 
Safety and Motor Vehicles: DRIVER’S LICENSES – Suspension – In order to be a valid 
affidavit as required by §322.2615(2), Fla. Stat. (2011), an officer’s Incident Report must be 
properly sworn and subscribed to under oath.  An Incident Report where the attesting officer 
only attests to the signature of the officer that completed the Incident Report is not sufficient - 
Petition granted. Phelps v. Fla. Dep’t of Highway Safety and Motor Vehicles, No. 13-000039AP-
88B (Fla. 6th Cir. App. Ct. September 10, 2013). 

 
 

IN THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

APPELLATE DIVISION 
 

RICHARD PHELPS,   
  Petitioner, 
vs.        Ref. No.: 13000039AP-88B 
        UCN: 522012AP000039XXXXCV 
FLA. DEP’T OF HIGHWAY SAFETY  
AND MOTOR VEHICLES 
  Respondent. 
____________________________________/ 

 
ORDER AND OPINION 

 

 Petitioner challenges a final order of the Department of Highway Safety and Motor 

Vehicles (Department) suspending his license for twelve months under § 322.2615(1)(a), Fla. 

Stat., for refusing to submit to a breath test in connection with his arrest for driving under the 

influence.  Because we find that Petitioner was deprived of procedural due process when the 

Department relied on unsworn documents in violation of §322.2615(2), Fla. Stat., the petition 

must be GRANTED.   

 Due process requires adherence to the legislature’s mandate that before the Department 

may initiate proceedings to suspend a person’s privilege to operate a motor vehicle, it must first 

receive the arresting officer’s properly sworn statement. State v. Johnston, 553 So. 2d 730, 733 

(Fla. 2d DCA 1989).  Florida Statute §322.2615(2) specifically requires a law enforcement 

officer to provide an affidavit stating the officer’s grounds for belief that the person was driving a 

motor vehicle while under the influence of alcohol. (Emphasis added.)  “An affidavit is by 

definition a statement in writing under an oath administered by a duly authorized person.” 

Youngker v. State, 215 So. 2d 318, 321 (Fla. 4th DCA 1968 ((citing Black’s Law Dictionary, (4th 

ed.))  “An oath is an unequivocal act, before an officer authorized to administer oaths, by which 



the person knowingly attests to the truth of a statement and assumes the obligations of an oath.” 

Johnston, 553 So. 2d at 733.  “A sworn statement requires an oath.” Id. at 732. In the instant 

case, the officer’s arrest affidavit was not a proper affidavit under oath as required by 

§322.2615(2), Fla. Stat.  

 The purported affidavit in the instant case is a form that was filled out by both the 

arresting officer and the attesting officer.  The portion filled in by the arresting officer states: “I, 

(arresting officer’s name), Date (1/23/13), certify/swear the information contained in this case 

report is factual and correct.”  This was signed by the arresting officer. Just below this, the 

attesting officer filled out a section which read: “I, (attesting officer’s name), Date (1/23/13), 

attest to the signature of the above named officer.”  This portion was signed by the attesting 

officer.  In this case, there was no oath administered, and thus the form was not a valid affidavit. 

The attesting officer did not attest that the arresting officer was put under oath, or that the 

foregoing instrument was sworn and subscribed before him as was properly done in the Affidavit 

of Refusal to Submit a Breath Test.  Rather, the attesting officer attests only to the fact that the 

signature of the arresting officer is indeed that officer’s genuine signature.  An acknowledgement 

of execution may not be taken in lieu of an oath if an oath is required. See §117.03, Fla. Stat.  

 The Department’s failure to submit a properly sworn affidavit stating the officer’s 

grounds for belief that the petitioner was driving a motor vehicle while under the influence of 

alcohol cannot be overlooked as a mere technicality or cured by good faith. See Johnston, 553 

So. 2d at 733.  Failure to furnish the Department with a statement of probable cause under oath 

fails to vest the Department with initial jurisdiction upon which it could proceed with any 

administrative action to suspend the person’s privilege to operate a motor vehicle.” Id. Because a 

proper affidavit stating the officer’s grounds for belief that the petitioner was driving a motor 

vehicle while under the influence of alcohol was never provided, Petitioner was not afforded due 

process.  

 Accordingly, it is 

 ORDERED AND ADJUDGED that the Petition for Writ of Certiorari is GRANTED.  

 DONE AND ORDERED in Chambers at St. Petersburg, Pinellas County, Florida, on 

this ________day of __________ 2013. 

Original order entered on September 10, 2013, by Circuit Judges Amy M. Williams, Jack 

Day, and Peter Ramsberger. 
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