
 

 

County Civil Court: CIVIL PROCEDURE—Summary Judgment—Entry of final 
summary judgment with discovery pending not abuse of discretion when non-
moving party failed to act diligently to pursue discovery.  Trial court entitled to 
believe real purpose of late-filed discovery is merely for delay – Order affirmed.  
Janet Dean v. Citibank (South Dakota) d/b/a Citi Visa Card, Appeal No. 12-
000054AP-88A (Fla. 6th Cir. App. Ct. November 22, 2013). 
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PER CURIAM.  

 Janet Dean appeals the Final Summary Judgment entered against her in favor of 

Citibank, N.A. for $11,215.84 for a debt owed on a consumer credit card.  We affirm. 
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Statement of Facts 

03/04/2011 Citibank files Complaint suing Janet Dean for (1) Open Account, and (2) 
Account Stated. 

04/06/2011 Ms. Dean files an "Answer/Sworn Denial" generally denying the claim. 
05/07/2012 Citibank files a Motion for Summary Judgment with supporting affidavit 

and exhibits.  The affidavit states that Ms. Dean made charges on a 
Citibank credit card; Ms. Dean was billed for these charges; the billing 
statements were mailed to Ms. Dean; Ms. Dean failed to make 
payments as required; the balance on the account is $11, 215.84; the 
debt is past due and remains due and owing; Citibank is the owner of 
the account. 

06/08/2012 Ms. Dean files an Affidavit that only recites that the statements in the 
Response to the Motion for Summary Judgment are factual.  In the 
Response, Ms. Dean only states that she elected to resolve the dispute 
with arbitration prior to the institution of the civil action against her.  
Further, she merely states that arbitration replaces the right to go to 
court.  She does not address the allegations about the $11,215.84 
allegedly due and owing under the credit card issued to Ms. Dean by 
Citibank. 

06/08/2012 Ms. Dean files an Amended Answer stating that she claims "the 
Affirmative defense of Arbitration." 

06/13/2012 Hearing conducted on Citibank's Motion for Summary Judgment.  The 
Motion is denied without prejudice because Citibank had not received 
Ms. Dean's documents in response to the Motion. 

07/11/2012 Notice of Hearing on Motion for Summary Judgment scheduled for 
August 13, 2012, is filed. 

08/08/2012 Citibank receives Ms. Dean's Request for Admissions, Production of 
Documents, and Interrogatories.  

08/13/2012 Hearing conducted on Citibank's Motion for Summary Judgment. 
08/22/2012 Trial Court Order enters order finding that in March 2010, Ms. Dean 

requested arbitration.  Ms. Dean is directed within thirty days from 
August 13, 2012, to apply for arbitration pursuant to the terms of the 
credit card agreement, including paying the initial filing fee, and to 
comply with all terms of the credit member agreement.  Ms. Dean is 
warned that if she failed to meet all the arbitration requirements within 
thirty days, Final Summary Judgment would summarily be entered for 
Citibank as there are no genuine issues of material fact. 

08/24/2012 Citibank files a Motion for Extension of Time to respond to Ms. Dean's 
Request for Admissions, Production of Documents, and Interrogatories 
received by Citibank on August 8, 2012.  Citibank indicates that it would 
need sixty days to respond and produce the requested documents. 

09/07/2012 Ms. Dean files a motion for extension of time to comply with the August 
22, 2012, order.  Ms. Dean notes that Citibank filed a motion for 
extension of time to respond to discovery and she and her husband are 
in the process of moving that "is currently consuming all [their] time and 
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resources." 
10/16/2012 Trial Court enters the Final Summary Judgment. 
10/25/2012 Ms. Dean files the Motion to Vacate or Set Aside Order of Final 

Summary Judgment.  In the motion Ms. Dean points out that discovery 
is outstanding and she filed a motion for extension of time to comply 
with the trial court's August 22, 2012, order. 

11/08/2012 Trial Court denies the Motion to Vacate or Set Aside Order of Final 
Summary Judgment "as legally insufficient." 

11/14/2012 Notice of Appeal is filed. 
 
 On appeal Ms. Dean raises one issue.  She claims the trial court erred when it 

entered summary judgment prematurely because she did not receive her discovery 

requests as procedurally required. 

 Citibank filed its complaint on March 4, 2011.  The hearing on Citibank's Motion 

for Summary Judgment was scheduled for August 13, 2012, more than a year and five 

months after the complaint was filed.  The record reflects that Ms. Dean requested her 

first discovery on or about August 8, 2012.   

 Ms. Dean did not at any time request a continuance of the hearing on the motion 

for summary judgment.  The only allegations in Ms. Dean's Response to the motion for 

summary judgment concern her request for arbitration; she did not contradict the 

allegations about the overdue credit card account.   

 In the order entered after the hearing on the motion for summary judgment, the 

trial court warned Ms. Dean that she must apply for arbitration pursuant to the terms of 

the credit card agreement, including paying the initial filing fee, and comply with all 

terms of the credit member agreement or Final Summary Judgment summarily would be 

entered.  Ms. Dean did not comply with the trial court's order and Final Summary 

Judgment was entered in favor of Citibank. 

 Ms. Dean filed a Florida Rule of Civil Procedure 1.540 motion for relief from 

judgment stating that discovery was outstanding and she had requested an extension of 

time to comply with the trial court's order because she was in the process of moving.  

The trial court denied the motion finding the allegations to be legally insufficient. 

Analysis 

 A trial court does not abuse its discretion in granting a motion for summary 

judgment, despite the pendency of discovery, when the non-moving party has failed to 
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act diligently in taking advantage of discovery opportunities.  Congress Park Office 

Condos II, LLC v. First-Citizens Bank & Trust Co., 105 So. 3d 602, 608 (Fla. 4th DCA 

2013); see Leviton v. Philly Steak–Out, Inc., 533 So. 2d 905, 906 (Fla. 3d DCA 1988) 

(affirming a trial court's order granting summary judgment despite the pendency of 

discovery where the defendants conducted very little discovery over a seven-month 

period and did not request a continuance of the summary judgment hearing to complete 

discovery).  When a defendant, as Ms. Dean, waits to act on discovery until weeks or 

days before a summary judgment hearing, "the trial court is entitled to believe that the 

real purpose of discovery was delay, rather than the discovery of relevant information."  

See Congress Park, 105 So. 3d at 609.  This is especially true in the present case 

because in response to the motion for summary judgment, Ms. Dean did not refute the 

allegations concerning the overdue debt, but only insisted on proceeding with 

arbitration; which she then failed to timely pursue as directed.  This Court concludes 

that the trial court did not abuse its discretion in entering summary judgment when there 

was outstanding discovery. 

 A party is entitled to summary judgment if no genuine issues of material fact exist 

and if the moving party is entitled to a judgment as a matter of law.  Fintak v. Fintak, 120 

So. 3d 177, 182 (Fla. 2d DCA 2013).  This Court concludes that trial court did not err 

when it entered final summary judgment in favor of Citibank for the credit card debt as 

there was no material issue of fact and Citibank was entitled to judgment as a matter of 

law. 

 Affirmed. 

 DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this 

22nd day of November, 2013. 

 
Original order entered on November 22, 2013, by Circuit Judges Linda R. Allan, John A. 
Schaefer, and Keith Meyer. 
 
 
 
Copies furnished to: 
 
Janet Dean 
14100 Walsingham Rd., Ste. 36-9 
Largo, FL 33774 
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Alyssa Posar, Esq. 
1045 S. University Drive, Ste. 202 
Plantation, FL 33324 
 
Hon. John Carassas 


