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PER CURIAM.  



 

 

 Mary M. Barrett appeals the Findings of Fact, Conclusions of Law, and Order of 

the Special Magistrate for the Office of Code Enforcement, City of Gulfport, Florida 

finding she violated the City of Gulfport Ordinances, sections 22-4.021 and 22-5.04(b)2.  

We affirm. 

Statement of Case 

 Mary Barrett is the owner of residential property in Gulfport, Florida, that is zoned 

R-2.  On September 27, 2012, a hearing was conducted before the Special Magistrate 

appointed to hear Zoning and Code enforcement issues.  Testimony was presented that 

Ms. Barrett is an officer and volunteer foster parent for Limbo Chihuahuas-Chihuahua 

Rescue, Inc. ("Rescue Inc."), a Florida non-profit corporation. 

 Based on the testimony presented, the Special Magistrate concluded that Ms. 

Barrett was in violation of the City Ordinances due to the subject property "being used 

for the operation of a non-profit business by a civic organization, which is a non-

conforming use under section 22-5.04(b) of the property that is zoned R-2 one/two-

family residential, on the re-inspection date of August 22, 2012."   

 The Special Magistrate also found that Ms. Barrett did not have a conditional use 

permit authorizing the operation of a non-profit civil or community organization business 

on the property under section 22-5.04(c)3.  Ms. Barrett was directed to bring the 

property into compliance by October 15, 2012, or daily fines would be imposed.  A 

$100.00 fine was imposed and Ms. Barrett was directed to pay certain costs.  The City 

agreed to stay all proceedings pending this appeal. 

Standard of Review 

 Under section 162.11, Florida Statutes (2012), an appeal of the order of a 

Special Magistrate acting on behalf of a City's Office of Code Enforcement shall not be 

                                            
1   Section 22-4.02 of the City of Gulfport Ordinances states that "[o]nly those uses specifically listed or 
described as being permitted within a zoning district shall be permitted in said zoning district, and only in 
accordance with any stipulated provisions." 
 
2   Section 22-5.04(b), City of Gulfport Ordinances states that permitted principal uses and structures for a 
property zoned R-2 are: "(1) Single-family dwelling. (2) Duplex dwelling. (3) Public park for passive 
recreation use. . . ." 
3   City Ordinance Section 22-5.04(c) allows conditional uses for properties zoned R-2.  The ordinance 
states: "The following uses may be permitted upon review and approval of the city council . . . (1) Church, 
including related educational and training facilities; (2) Civil or community organization (non-profit); (3) 
School; and (4) Off-street parking lots. . . ." 



 

 

a hearing de novo, but shall be limited to appellate review of the record created before 

the Special Magistrate.  See Sarasota County v. Bow Point on Gulf Condo. Developers, 

LLC, 974 So. 2d 431, 433 n.3 (Fla. 2d DCA 2007).  When the circuit court in its 

appellate capacity reviews local governmental administrative action, there is a three-

part standard of review: (1) whether procedural due process was accorded; (2) whether 

the essential requirements of law have been observed; and (3) whether the findings and 

judgment are supported by competent, substantial evidence.  Lee County v. Sunbelt 

Equities, II, Ltd. P'ship, 619 So. 2d 996, 1003 (Fla. 2d DCA 1993).  The circuit court is 

not entitled to make separate findings of fact or to reweigh the evidence.  Haines City 

Cmty. Dev. v. Heggs, 658 So. 2d 523, 529 (Fla. 1995).  

Points of Error 

Due Process 

 Ms. Barrett complains that she was not afforded procedural due process. 

 Quasi-judicial proceedings are not controlled by strict rules of evidence and 

procedure.  Lee County v. Sunbelt Equities, II, Ltd. P'ship, 619 So. 2d 996, 1002 (Fla. 

2d DCA 1993).   

 Procedural due process requires both fair notice and a real opportunity to be 

heard at a meaningful time and in a meaningful manner.  Massey v. Charlotte County, 

842 So. 2d 142, 146 (Fla. 2d DCA 2003).  "A quasi-judicial hearing generally meets 

basic due process requirements if the parties are provided notice of the hearing and an 

opportunity to be heard.  In quasi-judicial zoning proceedings, the parties must be able 

to present evidence, cross-examine witnesses, and be informed of all the facts upon 

which the commission acts."  Id. (quoting Jennings v. Dade County, 589 So. 2d 1337, 

1340 (Fla. 3d DCA 1991)).   

 A deprivation of the right to due process constitutes fundamental error and a 

harmless error review is not appropriate.  Jackson v. State, 880 So. 2d 1241, 1244 (Fla. 

1st DCA 2004); see Withers v. Blomberg, 41 So. 3d 398, 401 (Fla. 2d DCA 2010). 

 Upon a review of the record this Court concludes that Ms. Barrett was provided 

with both fair notice and a real opportunity to be heard at a meaningful time and in a 

meaningful manner.  Ms. Barrett's due process rights were not violated. 

Essential Requirements of Law and Competent Substantial Evidence 



 

 

 Ms. Barrett complains that the essential requirements of law were not observed 

and competent substantial evidence does not support the Special Magistrate's decision.   

 In the present case, the testimony at the hearing demonstrated and competent, 

substantial evidence supports the Special Magistrate's finding and determination that 

Ms. Barrett was maintaining a non-profit business in her R-2 zoned residence. 

 The Special Magistrate observed the essential requirements of law when he 

found that Ms. Barrett violated City Ordinance sections 22-4.02 and 22-5.04(b) by 

operating a non-profit business from her residence, without having a conditional use 

permit.   

Conclusion 

 This Court concludes that procedural due process was accorded, the essential 

requirements of law have been observed, and the Findings of Fact, Conclusions of Law, 

and Order of the Special Magistrate are supported by competent, substantial evidence. 

 Affirmed. 

 DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this 

25th day of November, 2013. 

 
 
Original order entered on November 25, 2013, by Circuit Judges Linda R. Allan, John A. 
Schaefer, and Keith Meyer. 
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