
Petition for Writ of Certiorari to Review Quasi-Judicial Action, Department of Highway 
Safety and Motor Vehicles: DRIVER’S LICENSES -- Suspension—The Petitioner in single-
vehicle accident found in driver's seat of idling vehicle and did not respond coherently to 
questions posed by police officers.  Green, leafy substance burned in pipe located inside vehicle.  
When Petitioner physically removed from vehicle by paramedics, open package of "Mr. Happy 
Potpourri" found in Petitioner's pocket.  DHSMV Hearing Officer's conclusion that police 
officers did not have probable cause to believe Petitioner was driving or in actual physical 
control of motor vehicle while under the influence of alcohol, chemical, or controlled substance 
was not supported by competent, substantial evidence.  Petition granted; Hearing Officer's 
Decision quashed; remanded to DHSMV to reinstate suspension of Petitioner's driving 
privileges.  City of Treasure Island v. Florida Department of Highway Safety and Motor 
Vehicles, No. 12-000016AP-88A (Fla. 6th Cir. App. Ct. June 11, 2013). 
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PER CURIAM.  
 The City of Treasure Island, Florida, ("City") on behalf of the Treasure Island 

Police Department seeks certiorari review of the "Final Order on Results of Review 

Hearing" of the Hearing Officer of the Bureau of Administrative Reviews, Department of 

Highway Safety and Motor Vehicles entered on February 24, 2012, setting aside the 

suspension of Chad Davis' driving privilege.  The petition is granted. 

Statement of Case 
 Documentary evidence was presented by the Department of Highway Safety and 

Motor Vehicles to the Hearing Officer for evaluation.  The Complaint/Arrest Affidavit 

(DDL #3) states that at approximately 12:48 a.m., Mr. Davis was involved in a single-

vehicle crash in which he drove off the left side of the roadway after crossing over the 

two northbound lines of Gulf Boulevard.  The affidavit states, "Def. was found passed 

out behind the wheel.  The Def. was unable to do any field sobriety test due to his 

extreme level of intoxication.  The Def. was taken to hospital and cleared."  

 The Incident Field Supplemental Report (DDL #6) contains several reports 

prepared by Treasure Island Police Officers.  The reports state that a van allegedly was 

observed by a citizen swerving on Gulf Boulevard and hitting traffic cones.  The first 

report was prepared by Police Officer Chiaputti.  (DDL #6, p. 7-9).  The officer indicates 

that Treasure Island Police Officer Bock was dispatched to investigate.  Mr. Davis' 

vehicle was found facing the wrong direction and it had struck a small wall at a hotel.  

Off. Chiaputti arrived as backup officer and observed that the vehicle was idling and Mr. 

Davis was sitting in the driver's seat.  The report states that it did not appear that Mr. 

Davis was injured, but that Mr. Davis "fell asleep or passed out."  (DDL #6, p. 7).  Off. 

Bock attempted unsuccessfully to wake Mr. Davis.  Due to the fact that Mr. Davis was 

not responsive, paramedics were called.  The report indicates that a videotape of the 

incident was made; however, the videotape was not submitted to the Hearing Officer for 

review. 
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 The reports indicate that before paramedics arrived, Mr. Davis woke up but did 

not open his eyes.  He responded to questions by the officers and made statements that 

were not relevant to the issues being discussed.  "The driver said he was in pain but did 

not say where."  (DDL #6. p. 8).  In the reports the officers described Mr. Davis as 

elated when eventually he was able to open his eyes and see.  According to Off. 

Chiaputti's supplemental report, Mr. Davis "was very relaxed and would not follow 

instructions.  It appeared he was under the influence of a substance not just alcohol."  

(DDL #6, p. 9)  

 A pipe and sealed packages labeled "Mr. Happy Potpourri" containing a green, 

leafy substance were located in the vehicle.  The label on the potpourri stated, "THIS 

PRODUCT DOES NOT CONTAIN ANY PROHIBITED INGREDIENTS MUST BE 18 

YEARS OF AGE TO PURCHASE, NOT FOR HUMAN CONSUMPTION."  (DDL #10).  

In the reports the officers stated that Officer Chronopoulos saw a smoking pipe with 

what Off. Chronopoulos speculated was narcotics inside.  (DDL #6, p. 8, 10, 15).  Off. 

Bock stated in his report that the contents of the pipe did not appear to be marijuana, 

but the pipe was taken as possible evidence.  (DDL #6, p. 13).  Off. Bock's report 

indicates that a package labeled "Mr. Happy" that appeared to have been opened was 

found in Mr. Davis' pocket.  (DDL #6, p. 13).  

 The Field Sobriety Evaluation Form (DDL #7) prepared by Off. Bock was 

presented to the Hearing Officer.  The information portion of the evaluation form states 

that there was no odor of alcohol on Mr. Davis' breath but his eyes were glassy and 

dilated.  With regard to exiting the vehicle, the form states "Needs Assist." and for 

standing states "swaying" "falling."  The area of the form to fill in the results of the 

physical field sobriety testing is blank, but has written across the area "Unable."   

 Off. Bock's report states that Mr. Davis "was removed" from his vehicle and 

transported to the hospital by ambulance.  (DDL #6, p. 13).  While at the hospital Off. 

Bock asked Mr. Davis for a blood sample, the request was refused.  (DDL #6, p. 13-14).  

The Affidavit of Refusal to Submit to Breath, Urine, or Blood Test (DDL #5) documents 

that at 2:00 a.m., Mr. Davis refused to submit to a blood-alcohol test.  After being 

released from the hospital, Mr. Davis was transported to the Pinellas County Jail. 

Hearing Officer's Order 
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 A formal review hearing was conducted on February 22, 2012.  The Hearing 

Officer accepted and entered into the record documentary evidence from the 

Department, including that described above.  Counsel for Mr. Davis moved to invalidate 

the suspension of Mr. Davis' driver's license on two grounds: (1) there was no driving 

under the influence investigation, and (2) the officers had no probable cause to request 

a breath-alcohol test or a blood-alcohol test. 

 In a "Final Order on Results of Review Hearing," the Hearing Officer summarily 

concluded that there was insufficient evidence to support a finding that the police officer 

had probable cause to believe Mr. Davis was driving or in actual physical control of a 

motor vehicle while under the influence of alcoholic beverages, chemical, or controlled 

substances.    

Review Standards  
 Circuit court certiorari review of an administrative agency decision is governed by 

a three-part standard: (1) whether procedural due process has been accorded; (2) 

whether the essential requirements of law have been observed; and (3) whether the 

administrative findings and judgment are supported by competent substantial evidence.  

State, Dep't of Highway Safety & Motor Vehicles v. Sarmiento, 989 So. 2d 692, 693 

(Fla. 4th DCA 2008).  This Court is not to reweigh the evidence; it may only review the 

evidence to determine whether it supports the hearing officer's findings and decision.  

Dep't of Highway Safety & Motor Vehicles v. Stenmark, 941 So. 2d 1247, 1249 (Fla. 2d 

DCA 2006). 

 A formal review of a driver's license suspension is conducted pursuant to section 

322.2615(1)(b)3, Florida Statutes (2011).  The hearing officer shall determine by a 

preponderance of the evidence whether sufficient cause exists to sustain, amend, or 

invalidate the suspension.  Scope of the review is limited to a determination of (1) 

whether the law enforcement officer had probable cause to believe that the person 

whose license was suspended was driving or in actual physical control of a motor 

vehicle in this state while under the influence of alcoholic beverages or chemical or 

controlled substances; (2) whether the person whose license was suspended refused to 

submit to any such test after being requested to do so by a law enforcement officer; and 

(3) whether the person whose license was suspended was told that if he or she refused 
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to submit to such test his or her privilege to operate a motor vehicle would be 

suspended for a period of one year or, in the case of a second or subsequent refusal, 

for a period of eighteen months.  § 322.2615(7)(b), Fla. Stat.  

 "Sufficient probable cause to justify an arrest exists where the facts and 

circumstances allow a reasonable officer to conclude that an offense has been 

committed." Mathis v. Coats, 24 So. 3d 1284, 1288 (Fla. 2d DCA 2010).  The existence 

of probable cause requires an examination of the totality of the circumstances.  Id.  The 

facts are to be analyzed from the officer's knowledge, practical experience, special 

training, and other trustworthy information.  Id.  The probability, and not a prima facie 

showing, of criminal activity is the standard of probable cause.  City of Clearwater v. 

Williamson, 938 So. 2d 985, 989 (Fla. 2d DCA 2006).   

Analysis 
 The City raises a single argument: "The Hearing Officer's Decision Constitutes a 

Failure to Observe the Essential Requirements of Law, and Is Not Supported by 

Competent Substantial Evidence." 

 The City correctly notes that the Hearing Officer is to review the evidence 

pursuant to a preponderance of the evidence standard.  § 322.2615(7), Fla. Stat. 

Preponderance of the evidence means proof which leads the hearing officer to find that 

the existence of a contested fact is more probable than its nonexistence.  See Walls v. 

State, 641 So. 2d 381 (Fla. 1997).   

 At the hearing, the Department provided the documentation discussed above.  

No testimony was presented on behalf of the Department or on behalf of Mr. Davis.  

The City claims that Mr. Davis' "strange behavior" at the scene undoubtedly was an 

account of someone whose normal faculties were impaired.  It is asserted that the 

record is uncontroverted that the officers had reasonable cause to believe Mr. Davis 

was under the influence.  Further, the City directs the Court to the Field Sobriety 

Evaluation form in support of its position.  As noted above, the information portion of the 

report states that there was no odor of alcohol on Mr. Davis' breath but his eyes were 

glassy and dilated.  Off. Bock's report states that Mr. Davis "was removed" from his 

vehicle, the Field Sobriety Evaluation form in describing Mr. Davis' exit from his vehicle 
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states "Needs Assist." and for standing states "swaying" "falling."  The City argues that 

the overwhelming evidence in the record does not support the Hearing Officer's ruling. 

 There has been no claim by the City of a lack of procedural due process.  As set 

out above, this Court only is to determine if the essential requirements of law have been 

observed and whether the Hearing Officer's findings and decision are supported by 

competent, substantial evidence.   

 This Court has not reweighed the evidence, substituted our own conclusions, or 

made an independent probable cause determination.  See Dep't of Highway Safety & 

Motor Vehicles v. Rose, 105 So 3d 22, 24 (Fla. 2d DCA 2012).  However, upon review 

of all the evidence as outlined above, this Court concludes that the Hearing Officer's 

decision is not supported by competent, substantial evidence.  See § 322.2615(7), Fla. 

Stat.; Mathis, 24 So. 3d at 1288; Williamson, 938 So. 2d at 989. 

 The Petition for Writ of Certiorari is granted and the "Findings of Fact, 

Conclusions of Law and Decision" entered by the Hearing Officer on February 24, 2012, 

setting aside the suspension of Mr. Davis' driving privilege is quashed.  This matter is 

remanded the Department of Highway Safety and Motor Vehicles to reinstate the 

administrative suspension of Mr. Davis' license for refusal to submit to a blood-alcohol 

test and for further proceedings in accordance with this opinion. 

 DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this 

11th day of June, 2013. 

 
 

Original order entered on June 11, 2013, by Circuit Judges Linda R. Allan, John A. 
Schaefer, and Keith Meyer. 
 
 
Copies furnished to: 
 
Maura J. Kiefer, Esq.   
535 Central Ave.  
St. Petersburg, FL 33701  
 
H. Alexander Truluck, Esq. 
2451 N McMullen Booth Rd., Ste. 225 
Clearwater, Florida 33759 
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Stephen D. Hurm, Gen. Counsel 
Damaris E. Reynolds, Asst. Gen. Counsel 
P.O. Box 540609 
Lake Worth, FL 33454 
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