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PER CURIAM. 
 Edward A. Ruttencutter seeks certiorari review of the decision of the City of St. 

Pete Beach Board of Adjustment that granted the request for a side-yard setback 

variance allowing his neighbor Daniel Walsh to place structures within the setback on 

Mr. Walsh's property.  The City asserts that competent, substantial evidence supports 

the granting of the requested variance and Mr. Ruttencutter does not have standing to 



challenge the decision because he is not a person aggrieved by the final decision of the 

Board. 

 The Court concludes that Mr. Ruttencutter has standing to bring this petition and 

denies the City's request that the petition be dismissed.  See Elwyn v. City of Miami, 

113 So. 2d 849 (Fla. 3d DCA 1959).  However, on its merits the petition is denied. 

 Mr. Walsh filed a Variance Application to construct a stair landing made of 

composite decking three feet, three inches wide and ten feet, six inches long with two 

stairs from the back of his garage to a side yard.  The St. Pete Beach Land 

Development Code section 8.7(a) has a minimum yard requirement for side yards of the 

lesser of ten percent of the lot width or seven feet.  The granting of the variance permits 

the reduction of the side yard to four feet seven inches for an encroachment into the set 

back of two feet and five inches.   

 At the board meeting in which the variance was considered, Mr. Ruttencutter 

spoke out against the variance.  Mr. Ruttencutter claimed that the safety reason given 

by Mr. Walsh was false and the stair landing was merely for convenience.  He also 

stated that he had a concern about the manner in which the proposed stair landing 

might affect drainage on Mr. Ruttencutter's property.  

Standard of Review 
 This Court in its appellate capacity has jurisdiction to review this matter under 

Florida Rule of Appellate Procedure 9.100.  We must decide (1) whether procedural due 

process was accorded; (2) whether the essential requirements of the law were 

observed; and (3) whether there was competent, substantial evidence to support the 

administrative findings.  See Falk v. Scott, 19 So. 3d 1103, 1104 (Fla. 2d DCA 2009).  

The appellate court is not "permitted to re-weigh conflicting evidence and is primarily 

relegated to assaying the record to determine whether the applicable law was applied in 

accordance with established procedure."  Dade County v. Gayer, 388 So. 2d 1292, 

1294 (Fla. 3d DCA 1980). 

Analysis 
Due Process   
 A quasi-judicial hearing generally meets basic due process requirements if the 

parties are provided notice of the hearing and an opportunity to be heard.  Jennings v. 



Dade County, 589 So. 2d 1337, 1340 (Fla. 3d DCA 1991).  In the present case, Mr. 

Ruttencutter does not allege there has been a violation of due process. 

Essential Requirements of Law 
 Section 3.12 of the St. Pete Beach Land Development Code governs variances.  

It provides that the Board may authorize variances to the land development regulations 

if the applicant is able to demonstrate the following conditions:  

 (a) The existence of conditions and circumstances that are peculiar to the subject 
land, structure or building and do not apply generally to neighboring lands, 
structures or buildings in the same district which have complied with these 
regulations without hardship; that the strict application of the provisions of the 
land development regulations would deprive the applicant of reasonable use of 
such land, structure or building; and the peculiar conditions and circumstances 
are not the result of the actions of the applicant; and  

 
 (b) Neither a nonconforming use of neighboring lands, structures or buildings, 

legal or illegal, in the same district, nor a permitted use in adjacent districts shall 
be considered as grounds for issuance of a variance; and  

 
 (c) The proposed variance will not have the effect of changing any district 

boundary on the zoning map, nor constitute the granting of a nonconforming use. 
Under no circumstances shall a variance permit an increase in development 
density or permit a use not specifically permitted in the district; and  

 
 (d) The granting of a variance will be in harmony with the general purpose and 

intent of the land development regulations and will not be injurious to the 
neighborhood or otherwise detrimental to the public welfare. In granting the 
variance, the appropriate board of authority may prescribe any conditions and 
safeguards it deems necessary or desirable as a condition of approval of the 
variance application; and  

 
 (e) The appropriate board of authority finds as a reasonable conclusion that 

hardship would unnecessarily result from a literal enforcement of the provisions 
of the land development regulations as set forth in the application, and the 
variance proposed is the minimum variance that will make possible the 
reasonable use of the land, structure and building.  

 
 Petitioner has not demonstrated that the Board did not consider these criterions 

and has not shown that the Board failed to observe the essential requirements of the 

law when it granted the variance.   

Competent, Substantial Evidence 



 Mr. Ruttencutter is inviting the Court to reweigh the evidence presented to the 

Board.  This appellate court is not permitted to do so, but only can determine if 

competent, substantial evidence supports the Board's findings.  Gayer, 388 So. 2d at 

1294.  Upon review of the record before this Court we conclude that there is competent, 

substantial evidence to support the Board's decision to grant the variance. 

Conclusion 
 The Petition for Writ of Certiorari is denied. 

 DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this 

____ day of February, 2013. 

 
 

Original order entered on March 11, 2013, by Circuit Judges Linda R. Allan, John A. 
Schaefer, and Jack R. St. Arnold. 
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