
Petition for Writ of Certiorari to Review Quasi-Judicial Action, Department of Highway 
Safety and Motor Vehicles: DRIVER’S LICENSES – Suspension – Section 322.2615 (2), Fla. 
Stat. (2011). Sworn Incident Report was a statement of probable cause under oath. Time stamp 
on Incident Report indicated that Report had not yet been printed at the time the affiant swore its 
contents were true. The officer administering the oath to the affiant testified at the hearing. The 
hearing officer, as the trier of fact, was in the best position to evaluate the conflicting evidence. 
Competent, substantial evidence supported the officer’s determination that the Incident Report 
was properly sworn under oath – suspension of license upheld – Petition denied. McLeod v. Fla. 
Dep’t of Highway Safety and Motor Vehicles, No. 11000058AP-88B (Fla. 6th Cir. App. Ct. May 
23, 2012). 
 

 
 
 

IN THE CIRCUIT COURT FOR THE SIXTH JUDICIAL CIRCUIT 
IN AND FOR PINELLAS COUNTY, FLORIDA 

APPELLATE DIVISION 
 

Phillip McLeod Jr., 
  Petitioner, 
v.        Ref. No.: 11-000058AP-88B 
STATE OF FLORIDA, DEPARTMENT   UCN: 522011AP000058XXXXCV  
OF HIGHWAY SAFETY AND MOTOR 
VEHICLES,  

Respondent. 
_________________________________/ 

 

ORDER DENYING PETITION FOR WRIT OF CERTIORARI 

 

THIS CAUSE is before the Court on a Petition for Writ of Certiorari filed by the Petitioner, 

Phillip McLeod Jr., on December 2, 2011. The Respondent, the Department of Highway Safety and 

Motor Vehicles (“Department”), filed a response in opposition, to which Petitioner filed a reply. For the 

reasons set forth below, the Petition is hereby denied.  

Subsequent to the Petitioner’s arrest for DUI, the Petitioner requested a formal administrative 

review of his license suspension. An evidentiary hearing was held on November 2, 2011, and the hearing 

officer made the following findings of fact: 

On September 23, 2011, Officer Smallen of the St. Petersburg Police Department 
observed the petitioner passed out behind the wheel at an intersection with the vehicle 
running. Officer Jeffrey Gosnell of the St. Petersburg Police Department arrived and 
made contact with the petitioner. Officer Gosnell smelled a strong odor of an alcoholic 



beverage on the petitioner’s breath, noticed that his eyes were watery and bloodshot, his 
speech was slurred and he was unsteady on his feet.  
 Officer Gosnell asked the petitioner to perform Field Sobriety Tasks which he 
refused to perform and was subsequently arrested for DUI.  
 The petitioner was read implied consent. The petitioner refused to submit to a 
breath test.  
 

The hearing officer sustained the suspension of the Petitioner’s driver’s license for 1 year, and the 

Petitioner filed this Petition seeking review of the Department’s Order.   

In reviewing the Department’s Order, this Court must determine (1) whether procedural due 

process has been accorded, (2) whether the essential requirements of law have been observed, and (3) 

whether the administrative findings and judgment are supported by competent substantial evidence.  See 

Vichich v. Department of Highway Safety and Motor Vehicles, 799 So.2d 1069, 1073 (Fla. 2d DCA 

2001). 

The Petitioner asserts that the Department was without jurisdiction because the Incident Report 

provided to the Department is not a statement of probable cause under oath, as required by Florida 

Statutes § 322.2615(2), because at the time the Law Enforcement Oath was executed the Incident Report 

had not yet been written. In support of this assertion, the Petitioner points to discrepancies between the 

Incident Report and Officer Cox’s testimony at the administrative hearing. Officer Cox administered the 

oath to the arresting officer and affiant, Officer Gosnell. At the formal review hearing, Officer Cox 

testified that the Oath Form was filled out and signed by Officer Gosnell immediately after the Petitioner 

refused to provide a breath sample at around 4:15 a.m. Officer Cox also testified at the hearing that at the 

time the Oath Form was signed, the Petitioner was sitting on a bench next to the breath test machine. 

However, the time stamp on the Incident Report indicates that it was not printed until 7:29 p.m. that same 

day, approximately 15 hours after Officer Cox testified that the Oath form was signed. Because the time 

stamp on the Incident Report that Officer Gosnell swears is true shows that the Incident Report wasn’t 

printed until after Officer Gosnell swears that everything in the Report is true, the Petitioner argues that 

the Incident Report was not a statement of probable cause under oath, and thus the Department was 

without jurisdiction to suspend his license.  



 Officer Cox was never asked if the Oath Form was signed prior to the Incident Report being filled 

out. Further, neither Officer Cox, nor anyone else, ever testified that the Incident Report may have been 

completed after the Oath Form was signed. While there was some evidence from which one could infer 

that the Incident Report was completed after the Oath Form was signed, the hearing officer was in the 

best position to evaluate the conflicting evidence. In Smith v. Dep’t of. Highway Safety and Motor 

Vehicles, No. 05-0006AP-88B (Fla. 6th Cir. App. Ct. May 5, 2005), the Breath Affidavit stated that the 

petitioner was arrested at 11:53 p.m. and refused to give blood at 9:39 p.m. The Alcohol Influence form 

also was checked “no” under the question “[d]o you still refuse to take this test?” when in fact the 

petitioner did refuse to take the test.  In Smith, this Court stated, “[h]owever, while the paperwork 

completed by Deputy Kirby has several inconsistencies, the hearing officer, as the trier of fact, was in the 

best position to evaluate the conflicting evidence and the Court cannot substitute its judgment for that of 

the hearing officer.”  

 The instant case, like Smith, contains evidence in the record that, at least circumstantially, raises 

some doubts about the properness of the sworn affidavit. However, as this Court in Smith recognized, it is 

not the proper function of the circuit court on certiorari review to reweigh the evidence. Any 

discrepancies between Officer Cox’s testimony and the timestamp on the Incident Report printout could 

have been explored through questioning of Officer Cox. Instead, the Petitioner got a narrative of the 

events from Officer Cox, did not ask Officer Cox any questions to try and clarify any potential confusion 

about the sequence of events, and then moved to invalidate the suspension after Officer Cox had been 

excused as a witness. Because of this Court’s limited scope of review, and since the record contains 

competent substantial evidence to support the hearing officer’s decision, the hearing officer’s decision 

that the Incident Report and arrest affidavit were properly sworn will not be disturbed.   

Accordingly, it is hereby 

ORDERED AND ADJUGED that the Petition for Writ of Certiorari is  DENIED. 

DONE AND ORDERED in St. Petersburg, Pinellas County, Florida, on May______, 2012. 

 



Original order entered on May 23, 2012, by Circuit Judges Amy M. Williams, Peter Ramsberger and 
Pamela A.M. Campbell. 
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Donald J. Kilfin, Attorney at Law 
Hessinger & Kilfin Law 
540 4th Street North 
St. Petersburg, FL 33701 
  
Richard M. Coln Assistant General Counsel 
Dept. of Highway Safety and Motor Vehicles 
P.O. Box 570066 
Orlando, FL 32587 


