Manella v. DHSMV, Case No. 09-000017AP-88A


Petition for Writ of Certiorari to Review Quasi-Judicial Action, Department of Highway Safety and Motor Vehicles: DRIVER’S LICENSES – Suspension—Florida Traffic Crash Report can be considered by hearing officer at license suspension hearing, but no statement was made by Petitioner concerning the accident.  See § 322.2615(2), Fla. Stat. (2008).  When there is conflicting evidence, Court is not to reweigh evidence.  Competent, substantial evidence supports hearing officer's determination that circumstances gave rise to reasonable suspicion to justify Petitioner's detention for DUI investigation – Petition denied.  Manella v. Fla. Dep’t of Highway Safety and Motor Vehicles, No. 09-000017AP-88A (Fla. 6th Cir. App. Ct. Aug. 29, 2012).
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PER CURIAM. 

Francis Manella seeks certiorari review of the "Findings of Fact, Conclusions of Law and Decision" of the Hearing Officer of the Bureau of Administrative Reviews, Department of Highway Safety and Motor Vehicles entered on February 16, 2009.  The hearing officer affirmed the order of suspension of Mr. Manella's driving privileges.  Upon review of the briefs and the appendices, this Court dispensed with oral argument pursuant to Florida Rule of Appellate Procedure 9.320.  The petition is denied.
Statement of Facts

Pinellas County Sheriff Department Arrest Reports indicate that on December 6, 2008, Pinellas County Sheriff Deputy McMeekin responded to a report of a black Escalade being driven erratically on Main Street in Dunedin, Florida.  Thereafter the deputy encountered an accident scene in which a black Escalade had rear-ended a Nissan vehicle.  According to Dep. McMeekin's Arrest Report (DDL #9, RA-1), a paramedic at the scene informed the deputy that the driver, later identified as Mr. Manella, had attempted to leave the scene of the accident and was uncooperative.  When the deputy approached the Escalade, Mr. Manella was sitting in the driver's seat.  Mr. Manella was told to exit the vehicle.  The report indicates that Mr. Manella was mumbling and attempting to speak to the deputy, but was unintelligible.  

The deputy could smell alcohol on Mr. Manella's breath and Mr. Manella was staggering and swaying as he was assisted to the deputy's cruiser in order for the deputy to complete his investigation.  The deputy learned that Mr. Manella's vehicle could not be driven from the scene because the ignition key had been bent and the vehicle could not be started.  Deputy McMeekin's report indicates that Mr. Manella was cited at the scene for careless driving, arrested for leaving the scene of an accident, and Mr. Manella was informed that he was being investigated for Driving Under the Influence ("DUI").  Mr. Manella stated that he understood.  No statement was made by Mr. Manella concerning the accident.


Mr. Manella was transported to Central Breath Testing ("CBT") for a DUI investigation.  The Arrest Report prepared by Pinellas County Sheriff Deputy Langlais (DDL #9, RA-2) states that in observing Mr. Manella at CBT there were indications of impairment.  Mr. Manella agreed to perform field sobriety tests which he failed to complete satisfactorily.  The report continued:

Upon completion of the Post-Miranda interview (via SAO issued card) I advised Manella he was being additionally charged with DUI.  I then requested he submit to a test of his breath for the purpose of determining its alcoholic content and he refused.  I advised him of the Implied Consent warning as it applies to a breath test and he still refused. . . . 

I conducted a 20 minute observation period at the end of which Manella still refused the breath test.  The refusal sequence was initiated on the same instrument.  Manella was issued citations for DUI, DUI-Property Damage (2 counts) along with Leaving the Scene of Crash . . . .

The Complaint/Arrest Affidavit for the DUI (DDL #9) prepared by Dep. Langlais indicates that Mr. Manella was arrested on December 6, 2008, at 11:00 p.m.  The form entitled "State of Florida Implied Consent for DUI in a Motor Vehicle" (DDL #11) states that the request for a breath-alcohol test and Mr. Manella's refusal occurred at 10:58 p.m.  The form entitled "State of Florida Department of Highway Safety & Motor Vehicles Affidavit of Refusal to Submit to Breath, Urine, or Blood Test" (DDL #13) states that "on or about the 6th day of December, 2008, at 11:00 p.m." Mr. Manella was arrested for DUI and "on or about the 6th day of December 2008, at 11:20 11:23 p.m." Dep. Langlais requested that Mr. Manella perform a breath-alcohol test.  Mr. Manella was informed that refusal to submit to such a test would result in suspension of his driver's license for one year.  The affidavit indicates that Mr. Manella refused to take the breath-alcohol test at that time.

An administrative hearing was conducted on February 11, 2009.  The hearing officer entered an order on February 16, 2009, affirming the suspension of Petitioner's driver's license.  Mr. Manella's Petition for Writ of Certiorari was abated pending the issuance of the Florida Supreme Court's decision in Florida Department of Highway Safety and Motor Vehicles v. Hernandez, 74 So. 3d 1070 (Fla. 2011).
Standard of Review


Circuit court certiorari review of an administrative agency decision is governed by a three-part standard: (1) whether procedural due process is accorded; (2) whether the essential requirements of law have been observed; and (3) whether the administrative findings and judgment are supported by competent, substantial evidence.  See Haines City Community Development v. Heggs, 658 So. 2d 523, 530 (Fla. 1995).  Competent substantial evidence is tantamount to legally sufficient evidence.  See Florida Power & Light Co. v. City of Dania, 761 So. 2d 1089, 1092 (Fla. 2000). Id.  The appellate court is not entitled to reweigh the evidence; it may only review the evidence to determine whether it supports the hearing officer's findings.  Dep't of Highway Safety & Motor Vehicles v. Stenmark, 941 So. 2d 1247, 1249 (Fla. 2d DCA 2006).
Petition for Writ of Certiorari


In a review hearing, the hearing officer shall determine by a preponderance of the evidence whether sufficient cause exists to sustain, amend, or invalidate the suspension.  Preponderance of evidence is defined as evidence "which as a whole shows that the fact sought to be proved is more probable than not."  Dufour v. State, 69 So. 3d 235, 252 (Fla. 2011)(quoting State v. Edwards, 536 So. 2d 288, 292 n.3 (Fla. 1st DCA 1988)).

The scope of certiorari review is limited to a determination of (1) whether the law enforcement officer had probable cause to believe that the individual was driving or was in actual physical control of a motor vehicle while under the influence of alcoholic beverages or chemical or controlled substances; (2) whether the individual refused to submit to an breath, blood, or urine test to determine alcohol level after being requested to do so by a law enforcement officer; and (3) whether the individual was told that if he or she refused to submit to an alcohol breath, blood, or urine test his or her privilege to operate a motor vehicle would be suspended for a period of one year or, in the case of a second or subsequent refusal, for a period of eighteen months.  § 322.2615(7)(b), Fla. Stat. (2008).  Additionally, the Department cannot suspend a driver's license under section 322.2615 for refusal to submit to a breath-alcohol test under section 316.1932 if the refusal is not incident to a lawful arrest.  See Hernandez, 74 So. 3d at 1076.

Mr. Manella does not claim there was a violation of due process, but raises three arguments in the petition:


I.  Petitioner's license suspension must be invalidated due to Deputy Langlais' violation of the accident report privilege.

Section 316.066(7), Florida Statutes (2008), governing Florida Traffic Crash Reports states: "Such report or statement may not be used as evidence in any trial, civil or criminal."  However, section 322.2615(2) in part states, "Notwithstanding s. 316.066(7), the crash report shall be considered by the hearing officer [in the license suspension hearing]."  See Ch. 2006-290, § 45, eff. Oct. 1, 2006.

Mr. Manella concedes in his amended reply brief that the accident report itself may be considered by the hearing officer, but asserts that any statements compelled from a driver in compliance with reporting requirements are privileged under section 361.066(7).  However, as noted above, no statements were made by Mr. Manella concerning the accident.  The hearing officer observed essential requirements of law because there was no violation of the accident report privilege.

II:  Petitioner's license suspension must be invalidated because Deputy Langlais lacked probable cause to believe Petitioner had been driving or was in actual physical control of a motor vehicle independent of information protected by the accident report privilege.


Pursuant to section 316.645, Florida Statutes (2008), based on observations and investigation, Dep. McMeekin was authorized to arrest Mr. Manella for leaving the scene of a traffic crash in violation of section 316.061(1) or 316.102(1), Florida Statutes (2008).  This Court concludes that competent, substantial evidence supports the hearing officer's determination that it was proven by a preponderance of the evidence that Mr. Manella had been driving or was in actual physical control of the motor vehicle, that Mr. Manella was lawfully arrested at the scene of the accident, and Mr. Manella was properly transported to CBT on suspicion of DUI. 

The purpose of a DUI investigation is either to confirm or to refute whether there is probable cause for a DUI arrest.  See State v. Ameqrane, 39 So. 3d 339, 341 (Fla. 2d DCA 2010).  Upon review of the evidence presented to the hearing officer, this Court concludes that competent, substantial evidence supports the hearing officer's decision that by a preponderance of the evidence the circumstances gave rise to a reasonable suspicion sufficient to justify the deputies detaining Mr. Manella for a DUI investigation and for Mr. Manella's subsequent DUI arrest by Dep. Langlais.

III.  Petitioner's refusal to submit to a breath test could not support a license suspension because Deputy Langlais did not advise Petitioner of implied consent incident to a lawful arrest.

Mr. Manella was lawfully arrested for DUI by Dep. Langlais.  The hearing officer found that by a preponderance of the evidence Mr. Manella was advised of implied consent after his DUI arrest and thereafter Mr. Manella refused to submit to the breath-alcohol test.  

There is some conflict in the evidence concerning whether Mr. Manella's original refusal to submit to the breath-alcohol test was made before or after his 11:00 p.m. arrest.  However, the Arrest Report and the "Affidavit of Refusal to Submit to Breath, Urine, or Blood Test" demonstrate that after a twenty-minute waiting period Mr. Manella was again advised of the implied consent law and he once again refused to take the breath-alcohol test at 11:23 p.m.  This second refusal clearly was after arrest.  

The appellate court is not to reweigh the evidence.  See Stenmark, 941 So. 2d at 1249.  This Court concludes that competent, substantial evidence supports the hearing officer's determination that Mr. Manella was advised of the implied consent law incident to a lawful arrest and Mr. Manella refused to submit to the breath-alcohol test after that arrest.
Conclusion

The Court concludes that procedural due process was accorded, the essential requirements of law were observed, and the "Findings of Fact, Conclusions of Law and Decision" affirming the suspension of Mr. Manella's driver's license is supported by competent, substantial evidence.  

Petition denied.

DONE AND ORDERED in Chambers in Clearwater, Pinellas County, Florida, this ____ day of _____________________, 2012.
Original order entered on August 29th, 2012, by circuit Judges Linda R. Allan, W. Douglas Baird, and John A. Schaefer. 
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