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I. MEETING WITH COUNSEL

CHECK LIST

COURTROOM DECORUM

STANDARDS OF PROFESSIONAL COURTESY
FOR THE SIXTH JUDICIAL CIRCUIT

(K. TRIAL CONDUCT AND COURTROOM DECORUM)




—_ —_ —_ —_ —_ —_ —_ —_ —_ —_ —_ —_ —_ —_ —_

-_

CHECK LIST

Ongoing Settlement Discussions

Motions in Limine

Statement of Case (to be read to jury)

List of Witnesses (to be read to jury)

All Documents Given to Clerk (to be marked for identification)
Juror Notebooks

Jury Instructions

Jurors Asking Questions

Intended Schedule

Rules for Voir Dire

Courtroom Decorum

Problems in Obtaining Presence of or Scheduling Witnesses
View of Property Scheduled

Publishing Evidence to Jury

Expert Witnesses (not to be qualifieddmyurt in presence of jury)

Invoking Rule of Sequestration



COURTROOM DECORUM
(to be handed to counsel)

THE REQUIREMENTS STATED IN THIS RULE ARE MINIMAL, NOT
ALL INCLUSIVE; AND ARE |INTENDED TO EMPHASIZE AND
SUPPLEMENT, NOT SUPPLANT OR LIMIT, THE ETEAL OBLIGATIONS
OF COUNSEL UNDER THE CODE OF PROFESSIONAL RESPONSIBILITY
OR THE TIME HONORED CUSTOMS OF ATTORNEYS IN THE
COURTROOM. THIS COURT SUGGESTS THE FOLLOWING MINIMUM
STANDARDS BE FOLLOWED FOR ALL ATTORNEYS APPEARING IN
THIS DIVISION.

WHEN APPEARNG IN THIS COURT, UNLESS EXCUSED BY THE COURT,
ALL COUNSEL (INCLUDING ALL PERSONS AT THE COUNSEL TABLE)
SHALL:

1. STAND AS COURT IS OPENED, RECESSED OR ADJOURNED.

2. STAND WHEN THE JURY ENTERS OR RETIRES FROM THE
COURTROOM.

3. STAND WHEN ADDRESSING, ORBEING ADDRESSED BY THE
COURT.

4. STAND AT THE LECTERN WHILE MAKING OPENING
STATEMENTS OR CLOSING ARGUMENTS.

5.  STAND AT THE LECTERN WHILE EXAMINING ANY WITNESS;
EXCEPT THAT COUNSEL MAY APPROACH THE CLERK'S DESK OR
THE WITNESS FOR PURPOSES OF HANDLING ORENDERING
EXHIBITS. ASK THE COURT FOR PERMISSION TO APPROACH THE
WITNESS.

6. ADDRESS ALL REMARKS TO THE COURT, NOT TO OPPOSING
COUNSEL.

7. AVOID DISPARAGING PERSONAL REMARKS OR ACRIMONY
TOWARD OPPOSING COUNSEL AND REMAIN WHOLLY



10.

11.

12.

13.

14.

15.

16.

DETACHED FROM ANY ILL FEELING BETWEEN THE LITIGANTS
OR WITNESSES.

REFER TO ALL PERSONS, INCLUDING WITNESSES, OTHER
COUNSEL, AND THE PARTIES BY THEIR SURNAMES AND NOT BY
THEIR FIRST OR GIVEN NAMES.

EXAMINE, OR CROSS EXAMINE EACH WITNESS WITHOUT ANY
QUESTIONING BY COCOUNSEL.THE ATTORNEY STATING THE
OBJECTIONS, IF ANY, DURING DIRECT EXAMINATION SHALL BE
THE ATTORNEY RECOGNIZED FOR CROSEXAMINATION.

REQUEST PERMISSION BEFORE APPROACHING THE BENCH. ANY
DOCUMENTS COUNSEL WISHES TO HAVE THE COURT EXAMINE
SHOULD BE HANDED TOTHE CLERK.

NOT TENDER TO A WITNESS ANY PAPER OR EXHIBIT
PREVIOUSLY MARKED FOR IDENTIFICATION. ANY EXHIBIT
OFFERED IN EVIDENCE SHOULD, AT THE TIME OF SUCH OFFER,
BE HANDED TO OPPOSING COUNSEL.

STATE ONLY THE LEGAL GROUNDS FOR ANY OBJECTION
WITHIN THE HEARING OF THE JURY AND SHOULD WITHHOLD
ALL FURTHER COMMENT OR ARGUMENT  UNLESS
ELABORATION IS REQUESTED BY THE COURT.

NOT REPEAT OR ECHO THE ANSWER GIVEN BY THE WITNESS.

MAKE ALL OFFERS OF OR REQUESTS FOR, A STIPULATION
PRIVATELY, NOT WITHIN THE HEARING OF THE JURY.

NOT EXPRESS, IN OPENING OR IN CLOSING ARGUMENT,
PERSONAL KNOWLEDGE OR OPINION CONCERNING ANY
MATTER IN ISSUE, NOR READ OR PURPORT TO READ FROM
DEPOSITION OR TRIAL TRANSCRIPTS, NOR SUGGEST TO THE
JURY, DIRECTLY OR INDIRECTLY, THAT IT MAY OR SHOULD
REQUEST TRANSCRIPTS OR THE READING OF ANY TESTIMONY
BY THE REPORTER.

ADMONISH ALL PERSONS AT COUNSEL TABLE THAT GESTURES,



17.

18.

19.

20.

21.

FACIAL EXPRESSION, AUDIBLE COMMENTS, OR THE LIKE, AS
MANIFESTATIONS OF APPROVAL OR DISAPPROVAL DURING THE
TESTIMONY OF WITNESSES, OR AT ANY OTHER TIME, ARE
ABSOLUTELY PROHIBITED.

AVOID ALL PERSONALITIES BETWEEN COUNSEL. THE
PERSONAL HISTORY OR PECULIARITIES OF COUNSEL ON
OPPOSING SIDES SHOULD NOT BE ALLUDED TO. PERSONAL
COLLOQUIES BETWEEN COUNSEL WHICH CABE DELAY OR
PROMOTE CONFUSION SHOULD BE AVOIDED.

TREAT ADVERSE WITNESSES AND SUITORS WITH FAIRNESS
AND CONSIDERATION. NO ABUSIVE LANGUAGE OR OFFENSIVE
PERSONAL REFERENCES SHALL BE INDULGED.

CONDUCT HIMSELF OR HERSELF BEFORE THE COURT AND WITH
OTHER LAWYERS WITH CANDOR AND FAIRNESS. THE
CONTENTS OF A PAPER, THE TESTIMONY OF A WITNESS, THE
LANGUAGE OR ARGUMENT OF OPPOSING COUNSEL OR THE
LANGUAGE OF A DECISION OR OTHER AUTHORITY CITED
SHOULD NOT KNOWINGLY BE MISINTERPRETED. EVIDENCE
KNOWN TO BE MISINTERPRETED SHOULD NOT BE OFFERED. IN
AN ARGUMENT ADDRESSED TO THE COURT, REMARKS OR
STATEMENTS SHOULD NOT BE INTERJECTED TO INFLUENCE
THE JURY OR SPECTATORS.

NOT MAKE SUGGESTIONS LOOKING TO THE COMFORT OR
CONVENIENCE OF JURORS WITHIN THE JURY'S HEARING
BEFORE AND DURING TRIAL, A LAWYER SHOULD ATTEMPT TO
AVOID COMMUNICATING WITH JURORS, EVEN AS TO MATTERS
FOREIGN TO THE CAUSE.

PROMOTE RESPECT FOR THE COURT AND ITS JUDGMENTS BY
COUNSEL BY YIELDING GRACEFULLY TO THE RULINGS OF THE
COURT. REMARKS TO HE CONTRARY SHOULD BE AVOIDED, IN
COURT AND OUT. EASY AND AMPLE MEANS TO CORRECT
ERRORS ARE AFFORDED BY ORDERLY PROCEDURE.

(The above materials on Courtroom Decorum were prepared utilizing materials developed by the
Honorable PeterJ. T. Taylor, Circuit C ourt Judge, Thirteenth Judicial Circuit, Tampa, Florida.)
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TRIAL CONDUCT AND COURTROOM DECORUM

1. When a matter is noted for trial on a court calendar, it may be
removed only with the permission of the judge.

2.  We will conduct examination of jurorsid witnesses from a suitable
distance. We will not crowd or lean over the witness or jury. We will
avoid blocking opposing counsel 0s
interrogation.

3.  We will address all public remarks to the court, not to opposing
counsel.We will address all objections, requests and observations to
the court.

4.  We will request permission before approaching the bench. We will
submit all documents to opposing counsel for examination prior to
submission to the court.

5.  We will have the @rk premark potential exhibits.

6.  We will admonish all persons at the counsel table that gestures, facial
expressions, audible comments, or the like, as manifestations of
approval or disapproval during the testimony of witnesses, or at any
other time, ae absolutely prohibited.

7. During trials and evidentiary hearings, we will notify the court and
opposing counsel of the number of witnesses and duration of
testimony anticipated to be called that day and the following day
(including depositions to bead). We will cooperate in sharing with
opposing counsel all visuald equipment.

8.  We will not mark on or alter exhibits, charges, graphs, and diagrams
without opposing counsel 6s per mi s s

9.  We will accede to reasonable requestswaivers of potential
formal i ties i f the clientds intere

10. In civil cases, we will stipulate all facts and principles of law which
are not in dispute.
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. GREETING THE JURY

GREETING THE JURY
(Monologue)

SWEARING THE VENIRE
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GREETING THE JURY
(Monologue)

GOOD MORNING, LADIES AND GENTLEMEN. WELCOME. ALL OF
US HERE APPRECIATE YOUR COMING TO SERVE THIS WEEK. FOR OUR
SYSTEMOF JUSTICE TO WORK, IT IS ESSENTIAL THAT CITIZENS LIKE
YOURSELVES BE WILLING TO COME AND WORK WITH US.

| WOULD LIKE FOR YOU TO BE ACQUAINTED WITH THE COURT
PERSONNEL WITH WHOM YOU WILL BE WORKING.
THE (woman/man) SEATED IN FRONT OF ME IS THE COURTIRBRTER,
(name) IT IS (her/his) DUTY TO TAKE DOWN EVERYTHING THAT IS SAID
HERE IN THE COURTROOM. THAT INCLUDES WHAT | AM NOW
SAYING AND WILL INCLUDE WHAT YOU SAY IN A FEW MINUTES
WHEN YOU ARE ASKED TO ANSWER SOME QUESTIONS. PLEASE
REMEMBER TWO THNGS ABOUT (her/him). FIRST, (she/he) MUST HEAR
WHAT YOU SAY, AS WE ALL MUST, SO PLEASE SPEAK UP. SECOND
ALTHOUGH (she/he) IS QUITE PROFICIENT AT (her/his) JOB, (she/he) CAN
ONLY TAKE DOWN WHAT ONE PERSON SAYS AT A TIME. PLEASE DO
NOT TALK WHILE ANYO NE ELSE IS TALKING. DO NOT ANSWER A

QUESTION BEFORE IT IS COMPLETED. IF YOU DO, YOU WILL CAUSE
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(her/his) JOB TO BE IMPOSSIBLE.

THE (woman/man) SEATED TO MY LEFT IS OUR DEPUTY CLERK
(name). 1T IS (her/his) DUTY TO ACT AS THE COURT'S SECRETARY AND
TO HAVE CHARGE OF ALL OF THE PAPERS, DOCUMENTS, AND
PHYSICAL EVIDENCE IN THIS CASE. WHEN THE TRIAL IS OVER,
(she/ne) WILL SEE TO IT THAT THE ITEMS RECEIVED INTO EVIDENCE
ARE GATHERED TOGETHER, ALONG WITH THE VERDICT FORM FOR
THIS CAUSE, AND DELIVERED TO YOU IN THE JURY ROOM.

THE (man/woman) IN UNIFORM YOU HAVE ALREADY MET. (He/she)
IS (Mr./Ms.) (name)OUR BAILIFF. (He/she) IS RESPONSIBLE FOR
ORDER, FOR ENFORCING THE COURT'S ORDERS, AND FOR
SECURITY HERE IN THE COURTROOM. (He/She) ALSO HAHARGE OF
THE PHYSICAL OBJECTS IN THE ROOM, INCLUDING NOT ONLY THE
FURNITURE, BUT ALSO THE PEOPLE. CONSEQUENTLY, (he/she) WILL
BE ASKING YOU TO COME AND GO, STAND AND SIT, ETC. PLEASE
ACCOMMODATE (him/her). ALSO, IF, DURING THE COURSE OF THE
TRIAL, SOMETHING BEGINS TO INTERFERE WITH YOUR ABILITY TO
GIVE THE TRIAL YOUR UNDIVIDED ATTENTION, (give examples), BRING
THE MATTER TO THE BAILIFF6S ATTENTI ON,

YOU OR IF NEED BE, BRING THE MATTER TO MY ATTENTION.
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HOWEVER, DURNG THE COURSE OF THE TRIAL, YOU MUST NOT
ASK THE BAILIFF, MYSELF, OR ANY OF THE OTHER COURT
PERSONNEL ANY ORAL QUESTIONS ABOUT THE TRIAL. IF YOU HAVE
SOME QUESTION ABOUT THE TESTIMONY OR OTHER EVIDENCE, IF
YOU WONDER WHY SOME QUESTION WAS OR WAS ND
ASKED, OR WHY SOMETHING WAS OR WAS NOT DONE, PLEASE DO
NOT ASK THE COURT PERSONNEL ABOUT IT. YOU WILL BE GIVEN
AN OPPORTUNITY TO SUBMIT WRITTEN QUESTIONS. | WILL

INSTRUCT YOU FURTHER ON THAT AT A LATER TIME.
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SWEARING THE VENIRE

MADAM (Mr.) CLERK, PLEASE SWEAR THE PROSPECTIVE JURORS
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lll. VOIR DIRE

OPENING
(Monologue)

VOIR DIRE EXAMINATION
(Dialogue)

ALTERNATE MONOLOGUE AND EXAMINATION

STANDARD JURY INSTRUCTION 1.0

ACCEPTING THE JURY
(Dialogue with Attorneys)

TRIAL JURY
(Rule 1.431)

PERSONS DISQUALIFIED OR EXCUSED FROM JURY SERVICE
(Florida Statute 40.013)

GROUNDS FOR CHALLENGE FOR CAUSE
(Florida Statute 913.03)

SPECIAL JURORS
(Florida Statute 913.15)

LIMITATION ON QUESTIONS
(Quick Reference)

CHALLENGES
(Quick Reference)

DISCRIMINATORY CHALLENGES
(Quick Reference)
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OPENING MONOLOGUE

THE FIRST CASE SET FOR TRIAL ON THIS DATE IS

PLAINTIFF(S), VERSUS , DEFENDANT(S).

IS COUNSEL FOR THE PLAINTIFF(S) READY TO PROCEED TO TRIAL?
IS COUNSEL FOR THE DEFENDANT(S) READY TO PROCEED TO
TRIAL?

THE COURT, COUNSEL FOR THE PLAINTIFF(S) AND COUNSEL
FOR THE DEFENDANT(S) WILL BE ASKING YOU QUESTIONS
TOUCHING ON YOUR QUALIFICATIONS TO SERVE AS JURORS IN
THIS PARTICULAR CASE. THIS PART OF THE CASE IS KNOWN AS
THE "VOIR DIRE EXAMINATION", "VOIR DIRE" MEANING, "TO SPEAK
THE TRUTH. o

THIS EXAMINATION IS FOR THE PURPOSE OF DETERMINING IF
YOUR DECISION IN THIS CASE WOULD IN ANY WAY BE INFLUENCED
BY OPINIONS THAT YOU NOW HOLD OR BY SOME PERSONAL
EXPERIENCE OR SPECIAL KNOWLEDGE WHICH YOU MAY HAVE
CONCERNING THE SUBJECT MATTER TO BE TRIED. THE
QUESTIONS WILL CONCERN, PRIMARILY, YOUR EXPERIENCES AND

YOUR OPINIONS. NO ONE WILL DISAGREE WITH YOUR OPINIONS,
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YOU ARE ENTITLED TO HAVE THEM. LIKEWISE, NO ONE WILL
BLAME OR CONDEMN YOU FOR YOUR EXPERIENCES. ALL OF US,
BECAUSE WE LIVE, HAVE EXPERIENCES. THEY ARE NOT
NECESSARILY TO OUR CREDIT OR DISCREDIT, THEY ARE SIMPLY
PART OF LIFE. NONETHELESS, IT IS NECESSARY FOR US TO KNOW
ABOUT YOUR OPINIONS AND EXPERIENCES IF THEY MIGHT EFFECT
YOUR DECISION. THE OBJECT IS TO OBTAIN SIX (TWELVE)
JURORS WHO WILL IMPARTIALLY TRY THE ISSUES OF THIS CASE
UPON THE EVIDENCE PRESENTED IN THIS COURTROOM WITHOUT
BEING INFLUENCED BY ANY OTHER FACTORS.

PLEASE UNDERSTAND THAT THIS QUESTIONING IS NOT FOR
THE PURPOSE OF PRYING INTO YOUR AFFAIRS FOR PERSONAL
REASONS, BUT IS ONLY FOR THE PURPOSE OF OBTAINING AN
IMPARTIAL JURY. IF YOUR ANSWERS TO ANY OF THE QUESTIONS
ARE EMBARRASSING, OR IF YOU WOULD SIMPLY PREFER NOT TO
DISCUSS THE SUBJECT MATTER BEFORE THIS ENTIRE GROUP,
PLEASE TELL ME, AND | WILL GIVE YOU AN OPPORTUNITY TO
ANSWER THOSE QUESTIONS OUTSIDE THE HEARING OF THE
OTHER PROSPECTIVE JURORS AND THE SPECTATORS.

AS YOU HAVE NO DOUBT NOTICED THERE ARE A

19



LARGE NUMBER OF YOU SEATED HERE IN THE COURTROOM,
BUT ONLY (SEVEN/THIRTEEN) OF YOU WILL ULTIMATELY BE
SEATED IN THE JURY BOX. PLEASE DO NOT FEEL THAT IT
DISCREDITS YOU OR REFLECTS NEGATIVELY UPON YOU IF YOU
ARE NOT SEATED TO HEAR THIS CASE. YOU ARE ALL QUALIFIED
TO SERVE. IT IS SIMPLY A FUNCTION OF HOW OUR JURY
SELECTION IS DONE THAT NOT EVERYONE SEATED HERE IN THE

COURTROOM CAN SERVE ON THE JURY.
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PRELIMINARY INSTRUCTION 1.0
[Prior to Voir Dire]

WELCOME . [I] [The clerk] WILL NOW ADMINISTER YOUR OATH.

NOW THAT YOU HAVE BEEN SWORN, | 6D LI
AND IDEA ABOUT WHAT WE ARE HERE TO DO.

WHAT IS THIS PROCEEDING?

THIS IS A CIVIL TRIAL. A CIVIL TRIAL IS DIFFERENT FROM A
CRIMINAL CASE, WHERE A DEFENDANT IS CHARGED BY THE STATE
PROSECUTOR WITH COMMITTING A CRIME. THE SUBJECT OFA CIVIL
TRIAL IS A DISAGREEMENT BETWEEN PEOPLE OR COMPANIES [OR
OTHERS, AS APPROPRIATE], WHERE THE CLAIMS OF ONE OR MORE OF
THESE PARTIES HAS BEEN BROUGHT TO COURT T8E RESOLVED. IT
I S CALLED AA TRI AL OF A LAWSUIT. o

(Insert brief description of claim(s) brought to trial in this case)
WHO ARE THE PEOPLE HERE AND WHAT DO THEY DO?

JUDGE/COURT: | AM THE JUDGE. YOU MAY HEAR PEOPLE
OCCASI ONALLY REFER TAURJME OAS THHTAHIE ICS THE
FORMAL NAME FOR MY ROLE. MY JOB IS TO MAINTAIN ORDER AND
DECIDE HOW TO APPLY THE RULES OF THE LAW TO THE TRIAL. |
WILL ALSO EXPLAIN VARIOUS RULES TO YOU THAT YOU WILL NEED
TO KNOW IN ORDER TO DO YOUR JOB AS THE JURY. ITISMY JOBTO
REMAIN NEUTRAL ON THE ISSUES OF THIS LAWSUIT.

ATTORNEYS: THE ATTORNEYS TO WHOM | WILL INTRODUCE YOU
HAVE THE JOB OF REPRESENTING CLIENTS. THAT IS, THEY SPEAK
FOR THEIR CLIENT HERE AT TRIAL. THEY HAVE TAKEN OATHS AS
ATTORNEYS TO DO THEIR BEST AND TO FOLLW THE RULES FOR
THEIR PROFESSION.

PLAI NTI FFO6 S TEEOANTTNOREHRY:ON THIS SIDE OF THE
COURTROOM, (introduce by name), REPRESENTS (client name) AND IS
THE PERSON WHO FILED THE LAWSUIT HERE AT THE
COURTHOUSE. [His] [Her] JOB IS TO PRESENT [his] [h&]L 1| ENT & S
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SIDE OF THINGS TO YOU. [He] [She] and [his] [her] CLIENT WILL BE
REFERRED TO MOST OF THE TI ME AS ATHE |

Def endant: dHE ACTOBNEY &N THIS SIDE OF THE
COURTROOM, (introduce by name), REPRESENTS (client name), THE ONE
WHO HAS BEEN SUED. [His] [Her] JOB IS TO PRESENT [his] [her]
CLI ENT6S SIDE OF THINGS TO YOU. [ Hel |
WI LL USUALLY BE REFERRED TO HERE AS #fA°

Court Clerk: THE PERSON SITTING IN FRONT OF ME, (name), IS THE
COURT CLERK.[He] [Sle] IS HERE TO ASSIST ME WITH SOME OF THE
MECHANICS OF THE TRIAL PROCESS, INCLUDING THE NUMBERING
AND COLLECTION OF THE EXHIBITS THAT ARE INTRODUCED IN THE
COURSE OF TRIAL.

Court Reporter: THE PERSON SITTING AT THE STENOGRAPHIC
MACHINE,(name), IS THE CORT REPORTER. [His] [Her] JOB IS TO KEEP
AN ACCURATE LEGAL RECORD OF EVERYTHING WE SAY AND DO
DURING THIS TRIAL.

Bailif: THE PERSON OVER THERE, (name), IS THE BAILIFF. [His] [Her]
JOB IS TO MAINTAIN ORDER AND SECURITY IN THE COURTROOM.
THE BAILIFF IS ALSO MY REPRESENTATIVE TO THE JURY. ANYTHING
YOU NEED OR ANY PROBLEMS THAT COME UP FOR YOU DURING THE
COURSE OF TRIAL SHOULD BE BROUGHT TO [him] [her]. HOWEVER,
THE BAILIFF CANNOT ANSWER ANY OF YOUR QUESTIONS ABOUT
THE CASE. ONLY | CAN DO THAT.

Jury: LAST, BUT NOT LEASE, IS THE JURY, WHICH WE WILL
BEGINTO SELECT IN A FEW MOMENTS FROM AMONG ALL OF YOU.
THE JURY6S JOB W LL BE TO DECI DE WHAT T
WHAT THE FACTS MEAN. JURORS SHOULD BE NEUTRAL AS POSSIBLE
AT THIS POINT AND HAVE NO FIXED OPINIONSABOUT THE LAWSUIT.
AT THE END OF THE TRIAL THE JURY WILL GIVE ME A WRITTEN
VERDI CT. A VERDICT I S SI MPLY THE JURYO0 S
QUESTIONS ABOUT THE CASE.
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Voir Dire:

THE LAST THING | WANT TO DO, BEFORE WE BEGIN TO SELECT
THE JURY, IS TO EXPLAIN TO YOWHOW THE SELECTION PROCESS
WORKS.

Questions/ChallengesTHIS IS THE PART OF THE CASE WHERE THE
PARTIES AND THEIR LAWYERS HAVE THE OPPORTUNITY TO GET TO
KNOW A LITTLE BIT ABOUT YOU, IN ORDER TO HELP THEM COME TO
THEIR OWN CONCLUSIONS ABOUT THEIR ABILITY TO BE FAIR AND
IMPARTIAL, SO THEY CAN DECIDE WHO THEY THINK SHOULD BE THE
JURORS IN THIS CASE.

HOwW WE GO ABOUT THAT I S AS FOLLOWS:
GENERAL QUESTIONS OF YOU. THEN, EACH OF THE LAWYERS WILL
HAVE MORE SPECIFIC QUESTIONS THAT THEY WILASK OF YOU.
AFTER THEY HAVE ASKED ALL OF THEIR QUESTIONS, | WILL MEET
WITH THEM AND THEY WILL TELL ME THEIR CHOICES FOR JURORS.
EACH SIDE CAN ASK THAT | EXCLUDE A PERSON FROM SERVING ON
A JURY IF THEY CAN GIVE ME A REASON TO BELIEVE THAT HE OR
SHE MIGHT BE UNABLE TO BE FAIR AND IMPARTIAL. THAT IS WHAT
IS CALLED A CHALLENGE FOR CAUSE. THE LAWYERS ALSO HAVE A
CERTAIN NUMBER OF WHAT ARE CALLED PEREMPTORY
CHALLENGES, BY WHICH THEY MAY EXCLUDE A PERSON FROM THE
JURY WITHOUT GIVING A REASON. BY THIS PROCESOF
ELIMINATION, THE REMAINING PERSONS ARE SELECTED AS THE
JURY. IT MAY TAKE MORE THAN ONE CONFERENCE AMOUNG THE
PARTIES, THEIR ATTORNEYS, AND ME BEFORE THE FINAL
SELECTIONS ARE MADE.

Purpose of QuestioningTHE QUESTIONS THAT YOU WILL BE ASKED
DURING THE PROCESS ARE NOT INTENDED TO EMBARRASS YOU OR
UNNECESSARILY PRY INTO YOUR PERSONAL AFFAIRS, BUT IT IS
IMPORTANT THAT THE PARTIES AND THEIR ATTORNEYS KNOW
ENOUGH ABOUT YOU TO MAKE THIS IMPORTANT DECISION. IF A
QUESTION IS ASKED THAT YOU WOULD PREFER NDTO ANSWER IN
FRONT OF THE WHOLE COURTROOM, JUST LET ME KNOW AND YOU
CAN COME UP HERE AND GIVE YOUR ANSWER JUST IN FRONT OF THE
ATTORNEYS AND ME. IF YOU HAVE A QUESTION OF EITHER THE
ATTORNEYS OR ME, DONOGT HESI TATE TO LET
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Response to Questiogin THERE ARE NO RIGHT OR WRONG
QUESTIONS THAT WILL BE ASKED OF YOU. THE ONLY THING THAT I
ASK IS THAT YOU ANSWER THE QUESTIONS AS FRANKLY AND AS
HONESTLY AS COMPLETELY AS YOU CAN. YOU [will take] [have taken]
AN OATH TO ANSWER ALL QUESTIONS TRUTHFULLY AND
COMPLETELY AND YOU MUST DO SO. REMAINING SILENT WHEN
YOU HAVE INFORMATION YOU SHOULD DISCLOSE IS A VIOLATION
OF THAT OATH AS WELL. IF A JUROR VIOLATES THIS OATH, IT NOT
ONLY MAY RESULT IN HAVING TO TRY THE CASE ALL OVER AGAIN
BUT ALSO CAN RESULT IN CIML AND CRIMINAL PENALTIES AGAINST
A JUROR PERSONALLY. SO AGAIN, IT IS VERY IMPORTANT THAT YOU
BE AS HONEST AND COMPLETE WITH YOUR ANSWERS AS YOU
POSSI BLY CAN. |l F YOU DONOGT UNDERSTAND
RAISE YOUR HAND AND ASK FOR AN EXPLANATION OR
CLARIFICATION.

IN SUM, THIS IS A PROCESS TO ASSIST THE PARTIES AND THEIR
ATTORNEYS TO SELECT A FAIR AND IMPARTIAL JURY. ALL OF THE
QUESTIONS THEY ASK YOU ARE FOR THIS PURPOSE. IF, FOR ANY
REASON, YOU DO NOT THINK YOU CAN BE FAIR AND IMPARTIAL
JUROR, YOU MJST TELL US
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VOIR DIRE EXAMINATION

THIS CASE INVOLVES (read a brief statement of the case)

1. YOU HAVE HEARD A STATEMENT OF WHAT THIS CASE IS
ABOUT. DO ANY OF YOU KNOW ANYTHING ABOUT THIS CASE,
EITHER THROUGH YOUR OWN PERSONAL KNOWLEDGE OR BY
DISCUSSION WITH ANYONE ELSE, OR BY READING OR HEARING
ABOUT IT IN ANY OF THE NEWS MEDIA?

(a) WITHOUT TELLING US WHAT YOU KNOW, PLEASE
TELL US HOW YOU KNOW.

(b) DO YOU HAVE A STATE OF MIND WITH REFERENCE
TO THIS INCIDENT WHICH WOULD IN ANY WAY PREVENT YOU FROM
ACTING WITH IMPARTIALITY?

(c) DO YOU FEEL THAT YOU CAN ELIMINATE AND
DISREGARD EVERYTHING YOU HAVE HEARD OR READ
PERTAINING TO THIS CASE AND RENDER AN IMPARTIAL VERDICT
BASED SOLELY UPON THE EVIDENCE PRESENTED IN
THIS COURTROOM?

2. WOULD COUNSEL FOR THE PLAINTIFF PLEASE STAND AND

INTRODUCE YOURSELF AND EVERYONE AT YOUR TABLE?
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WOULD COUNSEL FOR THE DEFENSE PLEASE STAND AND
INTRODUCE YOURSELF AND EVERYONE AT YOUR TABLE?

DO ANY OF YOU RECOGNIZE ANY OF THESE INDIVIDUALS AS
SOMEONETO WHOM YOU ARE RELATED BY BLOOD OR MARRIAGE
OR AS SOMEONE WITH WHOM YOU ARE ACQUAINTED THROUGH A
PROFESSIONAL, BUSINESS, OR SOCIAL RELATIONSHIP?

(@) IN WHAT CAPACITY HAVE YOU KNOWN ?

(b) WOULD YOUR KNOWLEDGE OF RAENT YOU

FROM ACTING WITH IMPARTIALITY IN THIS CAUSE?

(c) WOULD YOUR KNOWLEDGE OF

CAUSE YOU TO GIVE GREATER OR LESSER WEIGHT TO (HIS/HER)
SIDE OF THIS CASE?

3. COUNSEL FOR THE PLAINTIFF AND THEN COUNSEL FOR THE
DEFENSE WILL NOW READTO YOU THE NAMES OF THE WITNESSES
WHO MAY BE CALLED DURING THE CASE. IF ANY NAME SHOULD
HAPPEN TO BE CALLED TWICE, OR IF SOMEONE MENTIONED NOW
DOES NOT ACTUALLY TESTIFY LATER, YOU SHOULD NOT PLACE
ANY SIGNIFICANCE ON THAT FACT.

(after each lawyefinishes)

DO YOU RECOGNIZE ANY OF THESE NAMES AS
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THOSE OF INDIVIDUALS TO WHOM YOU ARE RELATED BY BLOOD OR
MARRIAGE OR AS SOMEONE WITH WHOM YOU ARE ACQUAINTED
THROUGH A PROFESSIONAL, BUSINESS, OR PERSONAL
RELATIONSHIP?

(if answer is affirmatie)

(@) IN WHAT CAPACITY HAVE YOU KNOWN ?

(b) WOULD YOUR KNOWLEDGE OF
PREVENT YOU FROM ACTING WITH IMPARTIALITY IN THIS CASE?

(c) WOULD YOUR KNOWLEDGE OF

CAUSE YOU TO GIVE GREATER OR LESSER WEIGHT

TO ANY TESTIMONY THAT (HE OR SHE) MIGHT GIVE IN

THIS CASE?

4. DO ANY OF YOU HAVE ANY PHYSICAL DISABILITIES IN MATTERS
OF HEARING, SIGHT, OR OTHERWISE, WHICH WOULD CAUSE YOU

ANY DIFFICULTY IN PERFORMING YOUR DUTY AS A JUROR IN THIS

CASE?

5. DO YOU HAVE ANY FEELING TOWARD ANY OF THE PARTIES
OR ATTORNEYS IN THIS ACTION WHICH MIGHT AFFECT YOUR

ABILITY TO SERVE AS AN IMPARTIAL JUROR?
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6. IF YOU ARE SELECTED AS A JUROR IN THIS CAUSE, WILL YOU
RENDER A FAIR AND IMPARTIAL VERDICT BASED UPON THE
EVIDENCE FRESENTED IN THIS COURTROOM AND THE LAW AS
IT PERTAINS TO THIS PARTICULAR CASE AS INSTRUCTED BY
THE COURT?

7. DO YOU HAVE ANY REASON WHY YOU CANNOT GIVE THIS
CASE YOUR UNDIVIDED ATTENTION AND RENDER A FAIR AND
IMPARTIAL VERDICT?

8. IF YOU ARE SEECTED AS A JUROR IN THIS CASE, CAN YOU
RENDER A FAIR AND IMPARTIAL VERDICT, BASING YOUR VERDICT
SOLELY UPON THE EVIDENCE PRESENTED IN THIS COURTROOM?

9. WILL YOU PROMISE TO ACCEPT AND FOLLOW THE COURT'S
INSTRUCTIONS ON THE LAW, EVEN IF YOU FIND THATYOU
DISAGREE WITH THE LAW AND WISH IT WERE DIFFERENT?

10. I AM NOW GOING TO ASK YOU A NUMBER OF QUESTIONS
INDIVIDUALLY. PLEASE SPEAK UP SO THAT THE LAWYERS CAN
HEAR YOU. | HAVE ADVISED THE LAWYERS THAT THEY WILL NOT BE
ALLOWED TO ASK THESE QUESIONS AGAIN. COUNSEL, IF YOU ARE
UNABLE TO HEAR, STOP US SO THAT WE MAY CORRECT THAT.

FOR THE FIRST ROUND OF QUESTIONS, AND FOR THAT ROUND
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ONLY, PLEASE STAND WHEN YOU ANSWER SO THAT WE ARE SURE
THAT WE HAVE THE RIGHT NAME ASSOCIATED WITH THE RIGHT
PERSON. ON THE FIRST ROUND, PLEASE STAND AND GIVE US THE
FOLLOWING INFORMATION:

a) YOUR NAME

b) WHAT CITY OR SUBDIVISION YOU LIVE IN

c) IF YOU CAME FROM SOME OTHER AREA OF THE COUNTRY,

WHERE YOU CAME FROM

d) YOUR OCCUPATION, OR FORMER OCCUPATION-1YOU ARE

RETIRED

e) YOUR SPOUSE'S OCCUPATION

f) YOUR CHILDREN'S OCCUPATIONS IF THEY ARE OLD ENOUGH
TO BE EMPLOYED

DON'T THINK YOU HAVE TO REMEMBER ALL OF THAT, | WILL
PROMPT YOU AS WE GO.

(after completing this round)

11. MY REMAINING QUESTIONS WILL ASK OF ONE ROW AT A
TIME. IF YOUR ANSWER IS YES, PLEASE RAISE YOUR HAND AND
BE SURE | SEE IT SINCE | WILL HAVE SOME FOLLOWP QUESTIONS
TO ASK.

THE FIRST QUESTION IS: HAVE YOU EVER BEFORE SERVED AS A
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JUROR? (first row, second...)
(if affirmative answer, follow up )
a) CRIMINAL OR CIVIL (explain difference) ?
b) WHERE ?
c) HOW LONG AGO?
d) DID YOU HAVE AN OPPORTUNITY TO REACH A VERDICT ?

e) WAS THERE ANYTHING ABOUT THAT SERVICE THAT YOU
FEEL WOULDMAKE IT DIFFICULT FOR YOU TO SERVEAGAIN ?

12. PEOPLE INVOLVED IN JURY TRIALS, OTHER THAN THOSE OF
US FOR WHOM IT IS PART OF OUR JOB, USUALLY FALL INTO ONE OF
THREE CATEGORIES PLAINTIFF (someone who is suing someone else),
DEFENDANT (someone being sued or charged with a crime)WDRNESS
(someone called to the courtroom to testify). HAVE YOU, YOURSELF, OR HAS
SOME FAMILY MEMBER OR CLOSE PERSONAL FRIEND BEEN
INVOLVED IN A TRIAL AS A PLAINTIFF, DEFENDANT, OR WITNESS?

( if affirmative answer follow up )

a) WAS THATYOU OR SOMEONE ELSE?

b) AS WHICH, PLAINTIFF, DEFENDANT OR WITNESS ?

c) CRIMINAL OR CIVIL ?

d) WHERE?

e) HOW LONG AGO ?
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f) IS THERE ANYTHING ABOUT THAT TRIAL, EITHER THE WAY IT
WAS CONDUCTED, THE RESULTS, OR ANYTHING ELSE, WHICH MIGHT
AFFECT YOUR ABILITY TO BE FAIR AND IMPARTIAL IN THIS CASE?

13. HAVE YOU EVER BEEN INVOLVED IN A LAWSUIT THAT DID
NOT RESULT IN A TRIAL?

( if affirmative answer follow up )

a) WHEN

b) WHERE

c) WOULD ANYTHING ABOUT THAT MATTER AFFECT YOUR
ABILITY TO BE FAIR AND IMPARTIAL IN THIS CASE?

14. HAVE YOU OR HAS ANYONE IN YOUR IMMEDIATE FAMILY
OR CLOSE PERSONAL FRIEND HAD ANY SPECIALIZED TRAINING IN
LAW ?

15. HAVE YOU EVER BEEN EMPLOYED IN A JOB WHICH
REQUIRED YOU TO EVALUATE CLAIMS FOR ANY KIND OF ROPERTY

LOSS OR PERSONAL INJURY ?

(optional questions)

1. HAVE YOU OR HAS ANY MEMBER OF YOUR IMMEDIATE
FAMILY OR CLOSE PERSONAL FRIEND EVER SUFFERED AN INJURY
SO SERIOUS AS TO REQUIRE TIME OFF FROM WORK OR THAT WOULD

HAVE REQUIRED TIME OFF HAD THE PERSON BEEN EMPLOYED ?
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(if affirmative answer follow up )

a) YOU OR WHOM ?

b) WHAT TYPE OF INJURY ?

c) ARE ( YOU/ HE/ SHE ) STILL UNDER A
d) DO (YOU/HE/SHE ) STILL SUFFER FROM THE INJURY ?

e) WAS THERE A CLAM FILED AS RESULT OF THE INJURY ?

f) WILL THAT EXPERIENCE AFFECT YOUR ABILITY TO BE FAIR
AND IMPARTIAL IN THIS CASE ?

2. HAVE YOU OR HAS ANY MEMBER OF YOUR IMMEDIATE
FAMILY OR CLOSE PERSONAL FRIEND EVER HAD TRAINING IN
MEDICINE, NURSING, OR HEALTHCARE ?
3. DO YOU CURRENTLY HAVE A DRI VEROS
4. DO YOU HAVE ANY STRONG FEELINGS FOR OR AGAINST
CHIROPRACTORS OR CHIROPRACTIC TREATMENT ?
5. HAVE YOU EVER HAD ANY PROPERTY TAKEN BY
A GOVERNMENTAL AGENCY ?

6. DO YOU HAVE ANY TRAINING IN REAL ESTATE ?
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ALTERNATE MONOLOGUE AND EXAMINATION
IS THE PLAINTIFF READY TO PROCEED?
IS THE DEFENDANT READY TO PROCEED?
GOOD MORNING, LADIES AND GENTLEMEN.
| AM JUDGE . I WILL BE THE JUDGE PRESIDING OVER THE
JURY SELECTION AS WELLAS THE CIVIL TRIAL.
1. THE COURT REALIZES THAT SERVICE ON A JURY PANEL IS
NOT ALWAYS CONVENIENT. HOWEVER, SERVICE ON A JURY PANEL
AFFORDS YOU AN OPPORTUNITY TO BE PART OF THE
ADMINISTRATION OF JUSTICE BY WHICH THE LEGAL AFFAIRS AND
LIBERTIES OFYOUR FELLOW MEN AND WOMEN ARE DETERMINED
AND PROTECTED. | WILL MAKE EVERY EFFORT TO SEE THAT YOUR
TIME IS NOT WASTED. THE ESTIMATED LENGTH OF THIS TRIAL IS
DAYS. THE HOURS WE GENERALLY WORK ARE FROM____
AM.TO __ P.M. WITH BREAKS EVERY 1 1/BHIOURS AND A 1 1/2 HOUR
BREAK FOR LUNCH.
2. THE ATTORNEYS AND | WILL BE ASKING YOU QUESTIONS TO
HELP US DECIDE WHICH OF YOU WILL SERVE AS JURORS IN THIS
CASE. THE QUESTIONS ARE ASKED TO DETERMINE IF YOUR

DECISION IN THIS CASE MIGHT BE INFLUENCEBY SOME PERSONAL
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EXPERIENCE OR SPECIAL KNOWLEDGE THAT YOU HAVE
CONCERNING THE SUBJECT OF THIS TRIAL, THE PARTIES, THE
WITNESSES, OR ATTORNEYS OR BY OPINIONS THAT YOU NOW HOLD.
IT IS NOT UNUSUAL FOR PEOPLE TO HAVE STRONG FEELINGS ABOUT
CERTAIN SUBECTS OR TO IDENTIFY WITH OR FEEL SOME

PARTIALITY TOWARD SOMEONE. NOR IS THIS WRONG. HOWEVER,
THE PARTIES NEED TO KNOW ABOUT SUCH FEELINGS BECAUSE
THEY MAY TEND TO INFLUENCE YOUR THINKING ABOUT THIS CASE.
CONSEQUENTLY YOU SHOULD ANSWER AS COMPLETBLAS

POSSIBLE OUR QUESTIONS ABOUT SUCH MATTERS.

PLEASE UNDERSTAND THAT THESE QUESTIONS ARE NOT
MEANT TO EMBARRASS YOU OR TO PRY INTO YOUR PERSONAL
AFFAIRS. THEY ARE INTENDED TO OBTAIN A FAIR AND IMPARTIAL
JURY TO TRY THIS CASE. IT IS YOUR DUTY T@ANSWER
COMPLETELY AND TRUTHFULLY ALL OF THE QUESTIONS THAT WILL
BE ASKED OF YOU. ANY FAILURE TO ANSWER TRUTHFULLY AND
COMPLETELY MAY REQUIRE THIS CASE TO END IN A MISTRIAL OR TO
BE TRIED AGAIN.

3. EACH SIDE, THE PLAINTIFF AND DEFENDANT HAVE A

CERTAIN NUMBER OF "PEREMPTORY CHALLENGES" BY WHICH |
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MEAN EACH SIDE CAN CHALLENGE YOU AND ASK THAT YOU BE
EXCUSED WITHOUT GIVING A REASON. IF YOU ARE EXCUSED BY
EITHER SIDE, PLEASE DO NOT FEEL OFFENDED OR FEEL THAT YOUR
HONESTY OR INTEGRITY IS BEINGUESTIONED. IT IS NOT.

4. SO THAT YOU WILL KNOW THE PERSON WITH WHOM YOU
WILL BE WORKING AND THEIR DUTIES, | WILL INTRODUCE OUR

BAILIFF IS . HE ENFORCES THE

COURT'S ORDERS, HAS CHARGE OF THE JURY AND MAINTAINS
SECURTY. IF YOU HAVE ANY QUESTIONS ABOUT YOUR PERSONAL
WELFARE, APART FROM QUESTIONS ABOUT THE CASE BEING TRIED,
YOU SHOULD DIRECT THESE QUESTIONS TO THE BAILIFF.

5. IT MAY BE NECESSARY DURING JURY SELECTION AS WELL AS
THE TRIAL FOR ME TO TALK PRIVATELY TO THE ATTORNEYS HERE
AT THE BENCH OR WITH JURORS OUT OF THE ROOM. PLEASE DON'T
SPECULATE ON WHAT THESE CONFERENCES ARE ABOUT. THE
BENCH CONFERENCE SHOULD IN NO WAY AFFECT YOUR DUTY AS A
PROSPECTIVE JUROR OR JUROR IN THIS CASE.

6. | WILL NOW RANDOMLY SELECT 14 INDIVIDUALS TO TAKE A
SEAT IN THE JURY BOX AS DIRECTED BY THE BAILIFF. PLEASE

FOLLOW THE BAI LI FFO6S I NSTRUCTI ON.
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( swear in the jury panel )

7. DO ANY OF YOU KNOW ANYTHING ABOUT THIS CASE, EITHER
THROUGH YOUR OWN PERSONAL KNOWLEDGEHRRUMOR OR BY
DISCUSSION WITH SOMEONE ELSE, OR HAVE YOU READ OR HEARD
ABOUT IT IN THE NEWS MEDIA ?

[INSERT IF ANSWER IS YES.] (DO YOU HAVE A STATE OF MIND WITH
REFERENCE TO THE CASE WHICH WOULD IN ANY WAY PREVENT YOU
FROM ACTING IMPARTIALLY ? DOOU FEEL YOU COULD ELIMINATE
AND DISREGARD EVERYTHING YOU HAVE READ OR HEARD AND RENDER
AN IMPARTIAL VERDICT SOLELY UPON THE EVIDENCE PRESENTED IN
THIS COURTROOM ?)

8. THIS CASE IS SCHEDULED FOR _ DAYS/WEEKS,

COMMENCING ON DO ANY O¥OU HAVE ANY PHYSICAL

DEFECTS: HEARING, SIGHT OR OTHERWISE, WHICH WOULD RENDER
YOU INCAPABLE OF PERFORMING YOUR DUTY AS A JUROR IN THIS
CASE, INCLUDING SITTING FOR PERHAPS 1 1/2 TO 2 HOURS AT A
TIME? IF YOU HEARD THIS QUESTION, PLEASE RAISE YOURAMD.

9. NOW THE ATTORNEY FOR THE PLAINTIFF WILL INTRODUCE

HIMSELF/HERSELF AND THE WITNESSES HE/SHE INTENDS TO CALL.
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THEN THE ATTORNEY FOR THE DEFENDANT WILL INTRODUCE
HIMSELF/HERSELF, HIS/HER CLIENT, AND THE WITNESSES HE/SHE
WILL CALL. IF YOU KNOW ANY OF THE INDIVIDUALS NAMED, YOU
WILL NEED TO INFORM THE COURT.

ARE YOU RELATED BY BLOOD OR MARRIAGE TO

OR DO YOU KNOW THE DEFENDANT (OR WITNESS) FROM ANY
BUSINESS OR SOCIAL RELATIONSHIP?

[ INSERT IF ANSWER IS YES.]

(IN WHAT CAPACITY?

WILL THIS FACT PREVENT YOU FROM ACTING WITH IMPARTIALITY
IN THIS CASE?

WOULD YOUR KNOWLEDGE OF CAUSE YOU TO GIVE
GREATER OR LESSOR WEIGHT TO ANY STATEMENTS HE/SHE MIGHT
MAKE (OR EVIDENCE PRESENTED BY HIS/HER ATTORNEY) (OR
TESTIMONY OF WITNESSES IN THBASE BY REASON OF SUCH

KNOWLEDGE?)

DO ANY OF YOU KNOW EACH OTHER7TO WHAT EXTENT WOULD
YOUR RELATIONSHIP OR ACQUAINTANCE AFFECT YOUR ABILITY TO
REACH YOUR OWN VERDICT AND NOT A VERDICT OF SOMEONE ELSE ON

THE JURY?)
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10. DO YOU HAVE ANY BIAS OR PEEJUDICE EITHER FOR OR
AGAINST THE DEFENDANT OR PLAINTIFF?

11. IF YOU ARE SELECTED AS A JUROR IN THIS CASE, WILL YOU
RENDER A FAIR AND IMPARTIAL VERDICT BASED UPON THE
EVIDENCE PRESENTED IN THIS COURTROOM AND THE LAW OF THE
STATE OF FLORIDA AS ITPERTAINS TO THIS PARTICULAR CASE AS
INSTRUCTED BY THE COURT? IF ANY OF YOU FEEL YOU CANNOT,
RAISE YOUR HAND.

12. DO YOU HAVE ANY OTHER REASON WHY YOU CANNOT GIVE
THIS CASE YOUR INDIVIDUAL ATTENTION AND RENDER A FAIR AND
IMPARTIAL VERDICT?

BEFORETHE ATTORNEYS ASK QUESTIONS OF YOU, PLEASE
INTRODUCE YOURSELF TO THE COURT AND PARTIES AND PROVIDE
THE FOLLOWING INFORMATION FOR THE COURT:

YOUR FULL NAME

YOUR EMPLOYMENT, OR PRIOR EMPLOYMENT IF RETIRED

YOUR SPOUSE'S NAME AND EMPLOYMENT, OR PRIOR
EMPLOYMENT IF RETIRED

YOUR CHILDREN'S EMPLOYMENT, IF WORKING, OR PRIOR

EMPLOYMENT IF PRESENTLY UNEMPLOYED
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YOUR PRIOR JURY SERVICE AND STATE WHETHER THE SERVICE
WAS ON A CIVIL OR CRIMINAL TRIAL.

14. THE ATTORNEYS WILL NOW ASK QUESTIONS OF YOU. WAT
THEY SAY IS NOT EVIDENCE, NOR IS IT THE LAW. THE COURT WILL
INSTRUCT YOU ON THE LAW AT A LATER TIME. | DO ASK THAT YOU
LISTEN ATTENTIVELY TO THEIR QUESTIONS AND RESPOND
AUDIBLY SO THAT BOTH SIDES CAN HEAR.

COUNSEL FOR PLAINTIFF MAY NOW PRGEED WITH YOUR VOIR
DIRE OF THE PANEL. PLEASE DO NOT ASK QUESTIONS | HAVE
ALREADY ASKED OF THE PANEL.

COUNSEL FOR DEFENDANT MAY NOW PROCEED WITH YOUR
VOIR DIRE OF THE PANEL. PLEASE DO NOT ASK QUESTIONS | HAVE

ALREADY ASKED OF THE PANEL.
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ACCEPTING THE JURY
(Dialogue with Attorneys)

(After counsel has completed Voir Dire and talked with the client. call
attorneys to the bench.)

DOES COUNSEL FOR PLAINTIFF HAVE ANY CHALLENGE FOR
CAUSE WITH RESPECT TO ANYONE ON THE PANEL ?

DOES COUNSEL FOR DHENDANT HAVE ANY CHALLENGE FOR
CAUSE WITH RESPECT TO ANYONE ON THE PANEL ?

(Rule on challenges)

WITH RESPECT TO THE FIRST SIX (TWELVE) PROSPECTIVE
JURORS, DOES PLAINTIFF HAVE ANY PEREMPTORY CHALLENGE ?

WITH RESPECT TO THE FIRST SIX (TWELVE) PROSPECTIVE
JURORS, DOES DEFENDANT HAVE ANY PEREMPTORY
CHALLENGE ?

(Repeat until 6 or 12 are selected.)

WE WILL NOW CONSIDER THE MATTER OF AN ALTERNATE.
| WILL GIVE EACH OF YOU ONE CHALLENGE WITH RESPECT TO THE
ALTERNATE.

DOES PLAINTIFF WISH TO CHALLEN& MR./MS. AS

THE ALTERNATE ?

DOES DEFENDANT WISH TO CHALLENGE MR./MS. AS
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THE ALTERNATE ?

(Repeat until alternate is selected)

OUR JURY WILL CONSIST OKRead into the record the names of all the
jurors and the alternate)

THANK YOU, COUNSEL, PLEASE STEP BACK.

(To voir nire)

LADIES AND GENTLEMEN, I AM ABOUT TO CALL THE NAMES OF
THOSEWHO WILL BE SITTING ON THIS JURY. AS YOUR NAME IS
CALLED, PLEASE COME FORWARD AND TAKE A SEAT AS DIRECTED
BY OUR BAILIFF.

(When tle Jury is seated)

MADAM (MR.) CLERK, PLEASE SWEAR THE JURORS TO TRY THE
ISSUES OF THIS CASE.

(NOTE: If trial is not to begin until later in the week, defer swearing the jury
until then.)

(Clerk: Do you solemnly swear that you will wetlcatruly try the issues

between, Plaintiff, and, Defendant, and render a true verdict according to the law
and the evidence ?)
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TRIAL JURY
(Civil Rule 1.431)

(a) Questionnaire.

(1) The circuit court may direct the authority charged by law with the
sdection of prospective jurors to furnish each prospective juror with a
qguestionnaire in the form approved by the supreme court from time to time to
assist the authority in selecting prospective jurors. The questionnaire shall be used
after the names of jars have been selected as provided by law but before
certification and the placing of the names of prospective jurors in the jury box. The
guestionnaire shall be used to determine those who are not qualified to serve as
jurors under any statutory groundd$qualification.

(2) To assist in voir dire examination at trial, any court may direct the clerk
to furnish prospective jurors selected for service with a questionnaire in the form
approved by the supreme court from time to time. The prospective jinaide
asked to complete and return the forms. Completed forms may be inspected in the
clerk's office and copies shall be available in court during the voir dire examination
for use by parties and the court.

(b) Examination by Parties. The parties havehe right to examine jurors
orally on their voir dire. The order in which the parties may examine each juror
shall be determined by the court. The court may ask such questions of the jurors as
it deems necessary, but the right of the parties to condeeisanable examination
of each juror orally shall be preserved.

(c) Challenge for Cause.

(1) On motion of any party the court shall examine any prospective juror on
oath to determine whether that person is related, within the third degree, to (i) any
party, (ii) the attorney of any party, or (iii) any other person or entity against whom
liability or blame is alleged to have been wronged or injured by the commission of
the wrong for the trial of which the juror is called, or has any interest in th@actio
or has formed or expressed any opinion, or is sensible of any bias or prejudice
concerning it, or is an employee or has been an employee of any party or any
person or entity against whom liability or blame is alleged in the pleadings, within
30 days badre the trial. A party objecting to the juror may introduce any other
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competent evidence to support the objection. If it appears that the juror does not
stand indifferent to the action or any of the foregoing grounds of objection exists or
thatthejuro i s ot herwise Iincompetent, anothe

(2) The fact that any person selected for jury duty from bystanders or the
body of the county and not from a jury list lawfully selected has served as a juror
in the court in whth that person is called at any other time within 1 year is a
ground of challenge for cause.

(3) When the nature of any civil action requires a knowledge of reading,
writing, and arithmetic, or any of them, to enable a juror to understand the
evidence tde offered, the fact that any prospective juror does not possess the
gualifications is a ground of challenge for cause.

d) Peremptory ChallengesEach party is entitled to 3 peremptory
challenges of jurors, but when the number of parties on oppas#®isiunequal,
the opposing parties are entitled to the same aggregate number of peremptory
challenges to be determined on the basis of 3 peremptory challenges to each party
on the side with the greater number of parties. The additional peremptory
challerges accruing to multiple parties on the opposing side shall be divided
equally among them. Any additional peremptory challenges not capable of equal
division shall be exercised separately or jointly as determined by the court.

(e) Exercise of ChallengesAll challenges shall be addressed to the court
outside the hearing of the jury in a manner selected by the court so that the jury
panel is not aware of the nature of the challenge, the party making the challenge, or
the basis of t hohalengeuifforcasse.r ul i ng on t he

(f) Swearing of Jurors.No one shall be sworn as a juror until the jury has
been accepted by the parties or until all challenges have been exhausted.

(g) Alternate Jurors.

(1) The court may direct that 1 or 2 jurors be impadéb sit as alternate jurors in
addition to the regular panel. Alternate jurors in the order in which they are called
shall replace jurors who have become unable or disqualified to perform their duties
before the jury retires to consider its verdict. Ale jurors shall be drawn in the
same manner, have the same qualifications, be subject to the same examination,
take the same oath, and have the same functions, powers, facilities, and privileges
as principal jurors. An alternate juror who does not @pla principal juror shall

43



be discharged when the jury retires to consider the verdict.

(2) If alternate jurors are called, each party shall be entitled to one
peremptory challenge in the selection of the alternate juror or jurors, but when the
number ofparties on opposite sides is unequal, the opposing parties shall be
entitled to the same aggregate number of peremptory challenges to be determined
on the basis of 1 peremptory challenge to each party on the side with the greater
number of parties. The didional peremptory challenge allowed pursuant to this
subdivision may be used only against the alternate jurors. The peremptory
challenges allowed pursuant to subdivision (d) of this rule shall not be used against
the alternate jurors.

(h) Interview of a Juror. A party who believes that grounds for legal
challenge to a verdict exists may move for an order permitting an interview of a
juror or jurors to determine whether the verdict is subject to the challenge. The
motion shall be served within 10 daytea rendition of the verdict unless good
cause is shown for the failure to make the motion within that time. The motion
shall state the name and address of each juror to be interviewed and the grounds for
challenge that the party believes may exist. Afiitice and hearing, the trial judge
shall enter an order denying the motion or permitting the interview. If the interview
Is permitted, the court may prescribe the place, manner, conditions, and scope of
the interview.
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PERSONS DISQUALIFIED OR EXCUSED FROM JURY SERVICE
(Florida Statute 40.013)

(1) No person who is under prosdouatfor any crime, or who has been
convicted in this state, any federal court, or any other state, territory, or country of
bribery, forgery, perjury, larceny, or any other offense that is a felony in this state
or which if it had been committed in thisatt would be a felony, unless restored to
civil rights, shall be qualified to serve as a juror.

(2)(a) Neither the Governor, nor Lieutenant Governor, nor any Cabinet
officer, nor clerk of court, or judge shall be qualified to be a juror.

(b) Any full-time federal, state, or local law enforcement officer or such
entities' investigative personnel shall be excused from jury service unless such
persons choose to serve.

(3) No person interested in any issue to be tried therein shall be a juror in
any causgbut no person shall be disqualified from sitting in the trial of any suit in
which the state or any county or municipal corporation is a party by reason of the
fact that such person is a resident or taxpayer within the state or such county or
municipal ©@rporation.

(4) Any expectant mother and any parent who is not employed full time and
who has custody of a child under 6 years of age, upon request, shall be excused
from jury service.

(5) A presiding judge may, in his or her discretion, excuse a piragti
attorney, a practicing physician, or a person who is physically infirm from jury
service, except that no person shall be excused from service on a civil trial jury
solely on the basis that the person is deaf or hearing impaired, if that person wishes
to serve, unless the presiding judge makes a finding that consideration of the
evidence to be presented requires auditory discrimination or that the timely
progression of the trial will be considerably affected thereby. However, nothing in
this subsectioghall affect a litigant's right to exercise a peremptory challenge.

(6) A person may be excused from jury service upon a showing of hardship,
extreme inconvenience, or public necessity.

(7) A person who was summoned and who reported as a prospenativia ju
any court in that person's county of residence within 1 year before the first day for
which the person is being considered for jury service is exempt from jury service
for 1 year from the last day of service.

(8) A person 70 years of age or oldball be excused from jury service
upon request. A person 70 years of age or older may also be permanently excused
from jury service upon written request. A person who is permanently excused from
jury service may subsequently request, in writing, to beided in future jury lists
provided such person meets the qualifications required by this chapter.
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(9) Any person who is responsible for the care of a person who, because of
mental illness, mental retardation, senility, or other physical or mental itgpa
Is incapable of caring for himself or herself shall be excused from jury service
upon request.

History.--s. 3, ch. 3010, 1877; s. 1, ch. 4015, 1891; RS 1149; GS 1572; RGS 2774;
CGL 4451; s. 2, ch. 26848, 1951; s. 7, ch333; s. 1, ch. 7102; s.1, ch. 77

431;s. 4, ch. 7235; s. 1, ch. 8470; s. 1, ch. 8210; s. 1, ch. 875; s. 1, ch. 92

8;s. 1, ch.9297; s. 1, ch. 9325; s. 245, ch. 9%47; s. 1, ch. 97199.
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GROUNDS FOR CHALLENGE TO INDIVIDUAL JURORS FOR CAUSE
(Florida Statute 913.03)

A challenge for cause to an individual juror may be made only on libevilog
grounds:

(1) The juror does not have the qualifications required by law;

(2) The juror is of unsound mind or has a bodily defect that renders him or
her incapable of performing the duties of a juror, except that, in a civil action,
deafness dnearing impairment shall not be the sole basis of a challenge for cause
of an individual juror;

(3) The juror has conscientious beliefs that would preclude him or her from
finding the defendant guilty;

(4) The juror served on the grand jury that fotimel indictment or on a
coroner's jury that inquired into the death of a person whose death is the subject of
the indictment or information;

(5) The juror served on a jury formerly sworn to try the defendant for the
same offense;

(6) The juror servedroa jury that tried another person for the offense
charged in the indictment, information, or affidavit;

(7) The juror served as a juror in a civil action brought against the defendant
for the act charged as an offense;

(8) The juror is an adverse patb the defendant in a civil action, or has
complained against or been accused by the defendant in a criminal prosecution;

(9) The juror is related by blood or marriage within the third degree to the
defendant, the attorneys of either party, the peasieged to be injured by the
offense charged, or the person on whose complaint the prosecution was instituted;

(10) The juror has a state of mind regarding the defendant, the case, the
person alleged to have been injured by the offense charged, ordba pa whose
complaint the prosecution was instituted that will prevent the juror from acting
with impartiality, but the formation of an opinion or impression regarding the guilt
or innocence of the defendant shall not be a sufficient ground for chalteage
juror if he or she declares and the court determines that he or she can render an
impartial verdict according to the evidence;

(11) The juror was a witness for the state or the defendant at the preliminary
hearing or before the grand jury or id&® a witness for either party at the trial;

(12) The juror is a surety on defendant's bail bond in the case.

History.--s. 184, ch. 19554, 1939; CGL 1940 Supp. 8663(191); s. 85, 8% 0
s. 5, ch. 93125; s. 1520, ch. 9702.
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913.15SPECIAL JURORS
(Florida Statute 913.5)

The court may summon jurors in addition to the regular panel.

History --RS 2853; GS 3909; RGS 6007; CGL 8301; s. 91, cl83m
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LIMITATION ON QUESTIONS

TIME CONSTRAINTS

1.

There is no bright line rule to determine the time limits that a trial
court may impose during voir dir®lendez v. State§98 So. 2d 1141
(Fla. 5th BCA 2005)

Considerable discretion is given to the trialidoin controlling the
time for voir dire and placing reasonable limits on questioning.
Fredrick v. State832 So. 2d 245 (Fla. 5th@A 2002)

Judge has discretion to limit voir dire, however the judge must allow
counsel an opportunity to ascertain latent or concealed prejudgments
by prospective jurors. Although trial dge has discretion to limit
repetitive and argumentative voir dire, trial judge must allow counsel
opportunity to ascertain latent or concealed prejudgments by
prospective jurorsRoberts v. State937 So. 2d 781Fla. 2d DCA

2006)

Judge must give parties reasonable notice of time constraints in order
for counsel to belde to pace the timing of their questioRberts v.
State 937 So2d 781 (Fla. 2dDCA 2006)

If judge does not give any advance notice of time constraint to parties
and then imposes such a restraint, this constitutes reversible error.
Roberts v. State937 So. 2d 78{Fla.2d DCA 2006)

A judgeds i mmmode time lonit whdef defendardt vas
qguestioning potential jurorsithout the judge giving advance notice
of time constraint was reversible errgtoberts v. State937 So. 2d
781 (Fla.2d DCA2006)

Allowing plaintiff's counsel a total of 45 minutes to examine 19
potential jurors, and a trial court's failure to give advance notice of
time constraint constituted reversible error, as tihee limit was
arbitrary and counsel was given little more than two to three minutes
for each juror.Carver v. NiedermayeB20 So. 2d 123 (Fla. 4IbCA
2006)
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Despite the trial judge conducting an examination of jurors before
allowing counsel to question does not, by itself, justify time limits on
couns el 6 sCarveo\. Niedermaye®20So. 2d 123 (Fla. 4th
DCA 2006)

B. SCOPE

1.

The scope of voir dire questioning rests in the sound discretion of the
trial court and will not be interfered with unless that discretion is
clearly abusedSisto v. Aetna Cas. and Sur. C639 So. 2d 438&-la..

4th DCA 1997)

C. HYPOTHETICAL QUESTIONS

1.

A trial court may permit hypothetical questions durirmgr\dire if

theythe questionsnake a correct reference to the law of the case and
aid in determining whether cause challenges or peremptory challenges
are properMoore v. State939 Sa2d 1116 (Fle&Bd DCA2006)

Hypothetical questions designed to determine whether prospective
jurors could correctly apply the law goermissibleMoore v. State,
939 So2d 1116(Fla. 3d DCA2006)
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CHALLENGES
(Quick Reference)

A. HOW AND WHEN EXERCISED

1. Judge cannot st r i ct or pr ev dedter Vi NMideo k st r i
Electronics, Ing.491 So.2d 533 (Fla. 1986).

2. Error to require parties to exercise all peremptory challenges
simultaneously in writingi challenges should be allowed singularly,
alternately, and orallyTer Keurst v. Miami Electric Cp486 So.2d 547
(Fla. 1986),

3. Challenge for cause must be ruled upon when rmadeor to defer until
after peremptory challenge madeReek v. State413 So.2d 1225 (Fla.
3d DCA 1982)rev. denied424 So.2d 763 (1982).

B. WHAT CONSTITUTES CAUSE

1. Court is given broad discretion on challenge for cause and will be
reversed only on a showing of manifest err@ook v. State542 So.2d
964 (Fla. 1989)General Foods (Maxwell House Division) v. Brown
419 So.2d 393 (Fla. 2d DCA82).

2. Test is whether there is a basis for reasonable doubt as to a juror
possessing the state of mind which will enable him or her to render an
impartial verdict based solely on the evidence submitted and the law
announced at trialSinger v. State109So0.2d 7 (Fla. 1959).

3. Close cases should be resolved in favor of excusing the j8yalleman
v. Benson 463 So.2d 533 (Fla."4DCA 1985);Levy v . Hawk 0 s
Inc., 543 So0.2d 1299 (Fla. 3d DCA 198%nbimbo v. State555 So.2d
954, (Fla. 4 DCA 1990).

4. Juror must unequivocally assert an ability to be fair and impéareator
not to excuse one Sikevv. Seabbdrd Coasting t o
R.R. Co, 487 So.2d 1118 (Fla.*1DCA 1986), Club West, Inc. v.
Tropigas of Florida, In¢. 514 So.2d 4@ (Fla. 3d DCA 1987);
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Auriemme v. State501 So.2d 41 (Fla."5DCA 1986); Robinson v.
State 506 So0.2d 1070 (Fla™®DCA 1987).

5. Not error to dismiss, for cause, two voir niremen who said they would
give more weight to the testimony of a medical dothan to that of a
chiropractor but would not reject, out of hand, testimony by a
chiropractor.Nowling v. Williams 316 So.2d 547 (Fla. 1975).
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DISCRIMINATORY CHALLENGES
(Quick Reference)

1. Raciallybased peremptory challenges are impermissiblaée dourt should
supply the following test procedure:

A. The initial presumption is that peremptories will be exercised in a non
discriminatory manner.

B. A party concerned about the other
must make a timely objection and damstrate on the record that the
challenged persons are members of a distinct racial group and that there is
a strong likelihood that they have been challenged solely because of their
race.

C. If a party meets this burden, then the trial court must decittesiié is a
substantial likelihood that the peremptory challenges are being exercised
solely on the basis of race. (If the Court finds no such likelihood, no
inquiry may be made of the person exercising the questioned
peremptories.)

D. If the court decideshiat such a likelihood has been shown to exist, the
burden shifts to the complainé@bout party to show that the questioned

chall enges were not exercised sol el
race.
E. The reasons gi ven I n r e sged nos be t o

equivalent to those for a challenge for cause.

F. If the party shows that the challenges were based on the particular case on
trial the parties or witnesses, or characteristics of the challenged person
other than race, then the inquiry should and jury selection continue.

G. If the party has actually been challenging the prospective jurors solely on
the basis of race, then the court should dismiss the jury pool and start voir
dire over with a new pool.

State v. Neil457 So.2d 481 (Fla. 1984).
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2. Presence of one or more of the following factors will tend to show that the
partiesd6 reasons are racially motivat

A. The alleged group bias is not shown to be shared by the juror in question.

B. Failure to examine the juror or perfunctory examination, rassy neither
the trial court nor opposing counsel has questioned the juror.

C. Singling the juror out for special questions designed to invoke a special
response.

D. The partiesdéo reason is unrelated to

E. A challenge based on reasons eljuabplicable to jurors who are not
challenged.

State v. Slappy522 So.2d 18 (Fla. 198&ert. denied108 S.Ct. 2873 (1988).

3. A challenging party must establish that it was forced to accept an objectionable
juror to show reversible erroRPenn v. Sta 574 So.2d 1079 (Fla. 1991).

4. A white party has standing to challenge exclusion of a black jutmok v.
State 553 So0.2d 1359 (Fla. 2d DCA 1989).

5. The Neil rule applies to civil casesJohson v. Florida Farm Bureau Casualty
Insurance Companyp42 Sa2d 367 (Fla. # DCA 1988); American Security
Insurance Company v. Hetté&l72 So.2d 1020 (Fla. 2d DCA 199Exdmonson
v. Leesville Concrete Cpol111 S.Ct. 2007 (1991).

6. Remedy for a\eil violation may be seating the improperly challenged juror
rather thanstriking the entire panel.Joiner v. State618 So. 2d 174 (Fla.
1993).

7. Not abuse of discretion to deny challenge to sole black who (like plaintiff) had
been struck in rear end accident when other seated juror has been in accidents.
Harrison v. Emanueb94 So.2d 759 (Fla™DCA 1997).

8. The Neil/Slappy analysis also applies to challenges based on gexusrire
v. State 642 So.2d 542 (Fla. 1994).
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9. Objecting party must:

A.

B.

Make timely objection.
Show that venire person is member of distinct racialigr

Request court ask striking party its reason for strike. Proponent of strike
has burden to come forward with a rawutral explanation.

Court, if it finds the explanation to be facially race neutral and if it believes
the explanation, should sustahe strike. Melbourne v. State679 So.2d
754 (Fla. 1996).
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V. PRELIMINARY INSTRUCTIONS

STANDARD INSTRUCTION 1.1

MODIFIED INSTRUCTION

EMINENT DOMAIN PRELIMINARY INSTRUCTION

NOTE-TAKING BY JURORS (Standard Instruction 1.8)

QUESTIONS BY JURORS (RULE 1.452)

STANDARD INSTRUCTION 1.13

JUROR NOTEBOOKS (CRIMINAL RULE 3.32)

JURY INSTRUCTIONS (RULE 1.470(b)).
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PRELIMINARY INSTRUCTION 1.1
[After Jury Selection]
(Administer oath)

What will be happening?

YOU HAVE NOW TAKEN AN OATH TO SERVE AS JURORS IN THIS
TRIAL. BEFORE WE BEGIN, | WANT TO LET YOU KNOW WHAT
YOU CAN EXPECT.

Opening StatementsN A FEW MOMENTS, THE ATTORNEYS WILL
EACH HAVE A CHANCE TO MAKE WHAT ARE CALLED OPENING
STATEMENTS. IN AN OPENING STATEMENT, AN ATTORNEY IS
ALLOWED TO GIVE YOU [ his] [her] VIEWS ABOUT WHAT THE
EVIDENCE WILL BE IN T HE TRIAL AND WHAT YOU ARE LIKELY
TO SEE AND HEAR IN THE TESTIMONY.

Evidentiary PhassAF TER THE ATTORNEYSO6 OPENI NG
THE PLAINTIFFS WILL BRING THEIR WITNESSES AND EVIDENCE
TO YOU.

Evidence EVIDENCE IS THE INFORMATION THAT THE LAW
ALLOWS YOU TO SEE OR HEAR IN DECIDING THIS CASE.
EVIDENCE INCLUDES THE TESTIMONY OF THE WITNESSES,
DOCUMENTS, AND ANYTHING ELSE THAT IN INSTRUCT YOU TO
CONSIDER.

WitnessesA WITNESS IS A PERSON WHO TAKES AN OATH TO TELL

THE TRUTH AND THEN ANSWERS FMONISKDRNEYSO
THE JURY. THE ANSWERI NG OF ATTORNEYSO
WI TNESSES I S CALLED nGI VI NG TESTI MONY.

MEANS STATEMENTS THAT ARE MADE WHEN SOMEONE HAS
SWORN AN OATH TO TELL THE TRUTH.

ST

oV aVaea

THE PLAI NTIFF6S LAWYER WILL NORMALLY /

THE QUESTIONS FIRST SO AS TO PROVIDE YOU THE TESTIMONY
THAT THE PLAI NTIFF6S LAWYER BELI EVES
[her] CASE. THAT IS CALLED DIRECT EXAMINATION. THEN THE

57

| S



DEFENSE LAWYER MAY ASK THE SAME WITNESS ADDITIONAL
QUESTIONS ABOUT WHATEVER THE WITNESS HAS TESTIF IED TO.
THAT IS CALLED CROSS -EXAMINATION. CERTAIN DOCUMENTS
OR OTHER EVIDENCE MAY ALSO BE SHOWN TO YOU DURING
DIRECT OR CROSS-EXAMINATION.

AFTER THE PLAI NTIFF0OS WI TNESSES HAVE TE

DEFENDANT WILL HAVE THE OPPORTUNITY TO PUT WITNESSES

ON THE STAND AND GO THROUGH THE SAME PROCESS. Then the

pl aintiff s | aveyaminatian.elheprodess is designedrtaobs s
fair to both sides.

It is important that you remember that testimony comes from witnesses.
The attorneys do not give testimony andhey are not themselves witnesses.

Objections Sometimes the attorneys will disagree about the rules for

trial procedure when a question is asked of a witness. When that happens, one

of the | awyers may make what i drialcall ed
can be complicated, and there are many reasons for attorneys to object. You
should simply wait for me to decide how to proceed. If | say that an objection

I's Asustained, 0 that means the witnes
thatthe objection i s fioverruled, 06 that means t
question.

S
h

When there is an objection and | make a decision, you must not assume
from that decision that | have any particular opinion other than that the rules
for conducting a trial are being corredly followed. If | say a question may not
be asked or answered, you must not try to guess what the answer would have
been. That is against the rules, too.

Side Bar ConferenceSometimes | will need to speak to the attorneys about
legal elements of the cge that are not appropriate for the jury to hear. The
attorneys and | will try to have as few of these conferences as possible while
you are giving us your valuable time in the courtroom. But, if we do have to
have such a conference during testimony, we liviry to hold the conference at
the side of my desk so that we do not have to take a break and ask you to leave
the courtroom.
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Recesse8r eaks i n an ongoing trial are us:
recess you still have your duties as a juror and ost follow the rules, even
while having coffee, at lunch, or at home.

Instructions Before Closing Argumeni&fter all the evidence has been
presented to you, | will instruct you in the law that you must follow. It is
important that you remember these insructions to assist you in evaluating the
final attorney presentations, which come next, and, later, during your
deliberations, to help you correctly sort through the evidence to reach your
decision.

Closing ArgumentsThe attorneys will then have the opprtunity to make
their final presentations to you, which are called closing arguments.

Final InstructionsAfter you have heard the closing arguments, | will
instruct you further in the law as well as explain to you the procedures you
must follow to decde the case.

DeliberationsAfter you hear the final jury instructions, you will go to the
jury room and discuss and decide the questions | have put on your verdict
form. [You will have a copy of the jury instructions to use during your
discussions.] Thaliscussions you have and the decisions you make are usually
called Ajury deliberations. o0 Your delib
neither | nor anyone else will be with you in the jury room.

Verdict: When you have finished answering the questions, yavill give the
verdict form to the bailiff, and we will all return to the courtroom where your
verdict will be read. When that is completed, you will be released from your
assignment as a juror.

What are the rules?

Before we begin the trial, | want to gve you just a brief explanation of the
applicable rules.

Keeping an Open Mind/ou must pay close attention to the testimony and
other evidence as it comes into the trial. However, you must avoid forming
any final opinion or telling anyone else your view on the case until you begin
your deliberations. This rule requires you to keep an open mind until you
have heard all of the evidence and is designed to prevent you from influencing
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how your fellow jurors think until they have heard all of the evidence ad had
an opportunity to form their own opinions. The time and place for coming to
your final opinions and speaking about them with your fellow jurors is during
deliberations in the jury room, after all of the evidence has been presented,
closing argumentshave been made, and | have instructed you on the law. It is
important that you hear all of the facts and that you hear the law and how to
apply it before you start deciding anything.

Consider Only the EvidencH.is the things you hear and see in this
courtroom that matter in this trial. The law tells us that a juror can consider
only the testimony and other evidence that all the other jurors have also heard
and seen in the presence of the judge and the lawyers. Doing anything else is
wrong and is againstthe law. That means that you cannot do any homework
or investigation of your own. You cannot obtain on your own any information
about the case or about anyone involved in the case, from any source
whatsoever, including the internet, and you cannot visit laces mentioned in
the trial.

The law also tells us that jurors cannot have discussions of any sort with
friends or family members about the case or its subject. So, do not let even the
closest family members make comments to you or ask questions abouéth
trial. Similarly, it is important that you avoid reading any newspaper accounts
or watching or listening to television or radio comments that have anything to
do with this case or its subject.

No Mid-Trial DiscussionsWhen we are in a recess, do not sicuss anything
about the trial or the case with each other or with anyone else. If attorneys

approach you, donét speak with them.

with you. If an attorney will not look at you or speak to you, do not be
offended or fam a conclusion about that behavior. The attorney is not
supposed to interact with jurors outside of the courtroom and is only
following the rules. The attorney is not being impolite. If an attorney or
anyone else does try to speak with you or says someitpiabout the case in
your presence, please inform the bailiff immediately.

Only the Jury Decide®©nly you get to deliberate and answer the verdict
questions at the end of the trial. | will not intrude into your deliberations at
all. I am required to be reutral. You should not assume that | prefer one
decision over another. You should not try to guess what my opinion is about
any part of the case. It would be wrong for you to conclude that anything | say
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or do means that | am for one side or another in thé&rial. Discussing and
deciding the facts is your job alone.

NOTE ON USE
The publication of this recommended instruction is not intended to intrude upon

the trial judge's own style and manner of delivery. It may be useful in cataloging
the subjects tbe covered in an introductory instruction.
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MODIFIED INSTRUCTION

YOU HAVE NOW BEEN SWORN AS THE JURY TO TRY THIS CASE.
BY YOUR VERDICT(S) YOU WILL DECIDE THE DISPUTED ISSUES OF
FACT. THE COURT WILL DECIDE THE QUESTIONS OF LAW THAT ARISE
DURING THE TRIAL AND, BEFORE YOU RETIRE TO DELIBERATE AT
THE CLOSE OF THE TRIAL, THE COURT WILL INSTRUCT YOU ON THE
LAW THAT YOU ARE TO FOLLOW AND APPLY IN REACHING YOUR
VERDICT(S).

YOU SHOULD GIVE CAREFUL ATTENTION TO THE TESTIMONY
AND EVIDENCE AS IT IS RECEIVED AND PRESENTED FOR YOUR
CONSIDERATION, BUT YOU SHOULD NOT FORM OR EXPRESS ANY
OPINION ABOUT THE CASE UNTIL YOU HAVE RETIRED TO THE JURY
ROOM TO CONSIDER YOUR VERDICT(S), AFTER HAVING HEARD ALL
OF THE EVIDENCE, THE CLOSING ARGUMENTS OF THETTORNEYS,
AND THE CHARGE OF THE COURT.

DURING THE TRIAL YOU MUST NOT DISCUSS THE CASE AMONG
YOURSELVES OR WITH ANYONE ELSE, NOR PERMIT ANYONE TO
DISCUSS IT IN YOUR PRESENCE. YOU MUST AVOID READING

NEWSPAPER HEADLINES AND ARTICLES RELATING TO THERIAL.
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YOU MUST ALSO AVOID SEEING OR HEARING TELEVISION AND
RADIO COMMENTS OR ACCOUNTS OF THE TRIAL WHILE IT IS IN
PROGRESS. YOU MUST NOT VISIT THE SCENE OF THE OCCURRENCE
THAT IS THE SUBJECT OF THE TRIAL UNLESS THE COURT DIRECTS
THE JURY TO VIBV THE SCENE.

FROM TIME TO TIME DURING THE TRIAL | MAY BE CALLED ON
TO MAKE RULINGS OF LAW ON OBJECTIONS OR MOTIONS BY THE
ATTORNEYS. YOU SHOULD NOT INFER FROM ANY SUCH RULING
THAT | HAVE ANY OPINIONS ON THE MERITS OF THE CASE
FAVORING ONE SIDE ORTHE OTHER. AND IF | SUSTAIN AN
OBJECTION TO A QUESTION ASKED OF A WITNESS AND DO NOT
PERMIT IT TO BE ANSWERED, YOU SHOULD NOT SPECULATE ON
WHAT ANSWER MIGHT HAVE BEEN GIVEN, NOR DRAW ANY
INFERENCE FROM THE QUESTION ITSELF.

DURING THE TRIAL IT MAY BE NECESSARY FOR ME TO CONFER
WITH THE ATTORNEYS OUT OF THE HEARING OF THE JURY WITH
RESPECT TO MATTERS OF LAW AND OTHER MATTERS THAT
REQUIRE CONSIDERATION BY THE COURT ALONE. IT IS IMPOSSIBLE
TO PREDICT WHEN SUCH A CONFERENCE MAY BE REQUIRED GOW

LONG IT WILL LAST. WHEN SUCH CONFERENCES OCCUR, THEY WILL
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BE CONDUCTED SO AS TO CONSUME AS LITTLE OF THE JURY'S TIME
AS IS CONSISTENT WITH AN ORDERLY ANDFAIR DISPOSITION OF
THE CASE. DURING THE TRIAL YOU MUST NOT TALK TO THE
PARTIES, THEWITNESSES, OR THE ATTORNEYS. THE ATTORNEYS
OPERATE UNDER A CODE OF CONDUCT WHICH PROHIBITS THEIR
TALKING TO YOU AT ALL ABOUT ANY SUBJECT DURING THE COURSE
OF THE TRIAL. SHOULD THEY MEET YOU ABOUT THE BUILDING OR
IN ANY LOCATION, THEY WILL NOT SPEAK TO YOU OR EVEN
ACKNOWLEDGE YOUR PRESENCE. PLEASE DO NOT HOLD

THIS AGAINST THEM, BUT RECOGNIZE THE RESTRICTIONS UNDER
WHICH THEY MUST FUNCTION.

YOU WILL BE GIVEN PAPER AND PENCILS OR PENS FOR THE
PURPOSE OF NOTE TAKING. FOR THOSE OF YOU WHO ARE
NOTETAKERS, THIS WILL BE A GREAT RELIEF. FOR THOSE OF YOU
WHO ARE NOT, PLEASE DON'T FEEL YOU MUST NOW BECOME NOTE
TAKERS MERELY BECAUSE THE PADS ARE BEFORE YOU. YOUR
MEMORY SKILLS HAVE SERVED YOU WELL IN YOUR LIFE AND WILL
CONTINUE TO SERVE YOU WEL IN THIS TRIAL.

(give one of the following two paragraphs)
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(@)

WHEN WE RECESS YOU MAY LEAVE YOUR NOTES IN THE JURY
DELIBERATION ROOM OR IN YOUR SEAT HERE IN THE COURTROOM
OR YOU MAY TAKE THEM WITH YOU TO REVIEW FROM TIME TO
TIME. IF YOU REMOVE YOUR NOTES FROM THE COURTROOM PLEASE
REMEMBER THAT THEY MUST BE KEPT CONFIDENTIAL. YOU SHOULD
NOT SHOW THEM TO ANYONE OR DISCUSS THEM WITH ANYONE.
YOU SHOULD ALSO UNDERSTAND THAT POSSESSION OF THE NOTES
IS YOUR RESPONSIBILITY WE WILL NOT STOP ORELAY THE TRIAL
BECAUSE SOMEONE HAS FORGOTTEN OR MISPLACED HIS OR HER
NOTES AND WISHES TO RETRIEVE THEM.

(b)

LEAVE YOUR PADS FACE DOWN IN THE JURY ROOM WHEN YOU
LEAVE AT EACH RECESS. DO NOT TAKE THE NOTES WITH YOU AT
THE END OF THE DAY. BE SURHO PUT YOUR NAME ON THE NOTES
AND LEAVE THEM IN THE JURY ROOM. THE BAILIFF WILL COLLECT
THEM AND THE CLERK WILL SECURE THEM FOR YOU. NO ONE WILL
READ THEM.

YOU MAY TAKE YOUR NOTES INTO THE JURY ROOM AT THE

CLOSE OF THE TRIAL AND USE THEM DURING’OUR DELIBERATIONS.
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HOWEVER | WOULD GIVE YOU ONE CAUTION ABOUT THE USE OF THE
NOTES. NOTES ARE FOR THE BENEFIT OF THE NOTEAKER. IF, WHEN
YOU ARE DELIBERATING, YOU FIND THAT YOU HAVE A CLEAR
MEMORY ABOUT A FACT OR A PIECE OF EVIDENCE, AND ANOTHER
JUROR WHO TOOK NOTES WROTE IT DOWN DIFFERENTLY; PLEASE
DON'T CONCEDE THAT YOUR MEMORY IS FAULTY MERELY BECAUSE
SOMEONE ELSE'S NOTES ARE DIFFERENT. NOTEAKERS ARE NOT
MAGICALLY ACCURATE. IF YOU HAVE A CLEAR MEMORY ABOUT A
FACT, PLEASE RELY ON YR MEMORY. DO NOT ELEVATE ANOTHER
JUROR'S WRITTEN RECOLLECTION TO A POSITION HIGHER THAN
THAT OF YOUR OWN MEMORY. NEITHER IS NECESSARILY MORE
RELIABLE THAN THE OTHER.

AFTER YOU HAVE COMPLETED YOUR DELIBERATIONS AND
REACHED YOUR VERDICT, THE BAILFF WILL COLLECT ALL OF YOUR
NOTES AND DESTROY THEM. NO ONE OTHER THAN YOU WILL EVER
READ YOUR NOTES.

YOU WILL NOTICE THAT DURING THE TRIAL | TOO AM TAKING
NOTES. IF | SIT UP AND BEGIN TO WRITE NOTES, THAT IS NOT A
SIGNAL TO YOU THAT WHAT IS BEINGSAID IS IMPORTANT OR MORE

IMPORTANT THAN THE OTHER EVIDENCE YOU ARE HEARING. IN
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FACT I AM NOT SENDING YOU ANY SIGNALS AT ALL ABOUT
ANYTHING. BECAUSE OUR TASKS ARE QUITE DIFFERENT , WHAT |

AM LISTENING FOR IS DIFFERENT FROM WHAT YOU ARE
LISTENING FOR. DO NOT CONCLUDE FROM ANYTHING | DO DURING
THE TRIAL THAT SOME PARTS OF THE TRIAL ARE IMPORTANT AND
SOME ARE NOT. YOU SHOULD LISTEN TO ALL THE EVIDENCE.

THEN, AFTER YOU HAVE HEARD IT ALL, YOU SHOULD DECIDE, AS
BEST YOU CAN, WHAT EVIDENCE WASMPORTANT AND WHAT WAS
NOT.

IN THIS TRIAL YOU WILL BE PERMITTED TO ASK QUESTIONS OF
WITNESSES OR THE COURT. THIS PROCESS MAY HELP YOU CLEAR UP
AREAS OF CONFUSION OR CONFLICT. BY MAKING THIS
OPPORTUNITY AVAILABLE TO YOU WE ARE NEITHER ENCOURGSING
YOU TO ASK NOR DISCOURAGING YOU FROM ASKING QUESTIONS.
THE OPTION IS MERELY MADE AVAILABLE TO YOU TO HELP YOU DO
YOUR JOB AS A JUROR.

A FEW RULES APPLY TO YOUR QUESTIONING. FIRST,

THE RULES OF EVIDENCE THAT GOVERN AND CONTROL THE
LAWYER'S QUESTIONS GOVERN AND CONTROL YOURS AS WELL. |

AM AWARE THAT YOU DO NOT HAVE A FORMAL LEGAL EDUCATION
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AND ARE NOT FAMILIAR WITH THE RULES OF EVIDENCE.
NEVERTHELESS, THEY APPLY TO YOUR QUESTIONS JUST AS THEY
APPLY TO THOSE OF THE LAWYERS. IF | DO NOALLOW A QUESTION
OF YOURS TO BE ASKED IT DOES NOT MEAN THAT THE QUESTION
WAS UNIMPORTANT OR IN SOME WAY WRONG, BUT THAT THE RULES
OF EVIDENCE DO NOT ALLOW IT. DO NOT ATTACH ANY
SIGNIFICANCE TO MY FAILURE TO ASK A QUESTION.

THERE IS A PROCEDUR WE MUST FOLLOW IN THIS MATTER
AND IT IS THIS: AFTER THE LAWYERS HAVE COMPLETED THEIR
DIRECT AND CROSS AND REDIRECT AND RECROSS EXAMINATION
OF A WITNESS, AND BEFORE | LET THE WITNESS STAND DOWN, |
WILL LOOK TO YOU AND ASK IF ANY OF YOU HAVE QUESIONS FOR
THIS WITNESS. IF YOU DO, PLEASE RAISE YOUR HAND, THEN WRITE
OUT THE QUESTION ON A PIECE OF PAPER, DO NOT SIGN THE PAPER.
HAND IT TO THE BAILIFF. | WILL GIVE COUNSEL AN OPPORTUNITY
TO READ IT AT THE BENCH AND TO COMMENT, BUT THE ULTIMATE
DECISION TO ALLOW IT TO BE ASKED OR NOT IS MINE ALONE, AND IS
MADE BASED ON MY INTERPRETATION OF THE RULES.

IF I FIND IT PROPER, | WILL PUT YOUR QUESTION TO THE

WITNESS OR ALLOW ONE OF THE LAWYERS TO ASK IT OR THE
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LAWYERS MAY BE ABLE TO AGREE ON HE ANSWER AND SIMPLY

TELL YOU. AFTER THE ANSWER, | WILL ASK IF YOU HAVE A FOLLOW

UP QUESTION OR IF ANY OTHER JURORS HAVE QUESTIONS. WHEN

THAT IS COMPLETE, | WILL ALLOW COUNSEL TO HAVE THE LAST

WORD BY ASKING ANY FOLLOW-UP QUESTIONS THEY MAY HAVE

THAT MAY HAVE BEEN SUGGESTED BY YOUR QUESTIONSIF A
QUESTION SUBMITTED BY A JUROR IS NOT ASKED FOR ANY REASON,
YOU MUST NOT DISCUSS THE QUESTION WITH THE OTHER JURORS AND
MUST NOT HOLD IT AGAINST EITHER PARTY THAT THE QUESTION WAS

NOT ASKED.

IF YOU HAVE A QUESTION IT SHOULD BE ASKED BEFORE THE
WITNESS HAS BEEN RELEASED. NO QUESTIONS ABOUT TESTIMONY
MAY BE ASKED OF COUNSEL OR OF ME, BUT | MAY BE ABLE TO
ANSWER SOME QUESTIONS ON LAW OR PROCEDURE. QUESTIONS FOR
THE COURT SHOULD BE ASKED IN THE SAMBMANNER AS
QUESTIONS FOR THE WITNESSES. DO YOU ALL UNDERSTAND THIS
PROCEDURE?

(if notebooks are provided)

TO HELP YOU BETTER UNDERSTAND THE CASE ASIT IS

PRESENTED, NOTEBOOKS HAVE BEEN PREPARED FOR EACH OF YOU.
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THE BAILIFF WILL HAND THOSE OUT TOYOU NOW. THESE
NOTEBOOKS CONTAIN PAPER FOR YOU TO USE IN TAKING YOUR
NOTES AND PRINTED MATERIAL WHICH | WILL GO OVER WITH YOU
AT THIS TIME.

(briefly review material in notebooks)

FROM TIME TO TIME DURING THE TRIAL WE MAY BE ADDING
DOCUMENTS TO YOUR NOTEBOOKS, AND AT THE END OF THE
TESTIMONY THE COURT MAY CHANGE SOME OF THE INSTRUCTIONS
CONTAINED IN YOUR NOTEBOOK. THIS IS OFTEN NECESSARY, NOT
BECAUSE THE LAW HAS CHANGED OR THE COURT HAS CHANGED ITS
MIND, BUT BECAUSE TRIALSARE DYNAMIC EXERCISES, AND
RULINGS MADE BY THE BY THE COURT DURING THE TRIAL OR
UNEXPECTED DEVELOPMENTS IN THE EVIDENCE MAY CHANGE
WHAT LAW APPLIES TO THE CASE.

YOU WILL BE ALLOWED TO TAKE THE NOTEBOOKS WITH YOU
WHEN YOU GO INTO THE JURY RO®! TO DELIBERATE YOUR
VERDICT. WHEN YOU COMPLETE YOUR SERVICE IN THIS CASE

YOU SHOULD RETURN THE NOTEBOOKS TO THE BAILIFF.
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EMINENT DOMAIN PRELIMINARY INSTRUCTIONS

(first give MODIFIED INSTRUCTIONthen

THIS CASE IS ONE IN EMINENT DOMAIN, WHICH MEANS THE
POWER OF THE GOVERNMENT TO TAKE PRIVATE PROPERTY FOR A
PUBLIC PURPOSE, FOR WHICH IT IS REQUIRED TO PAY FULL
COMPENSATION TO THE OWNERS FOR THE PROPERTY TAKEN. THE
PROCEDURE BY WHICH THE POWER OF EMINENT DOMAIN IS
EXERCISED IS CALLED "CONDEMNATION." THE TERMS
"CONDEMNATION" AND "EMINENT DOMAIN" SOMETIMES ARE USED
INTERCHANGEABLY.

BY YOUR VERDICT YOU WILL DECIDE THE DISPUTED ISSUES OF
FACT, WHICH IN THIS CASE CONFIRM THE AMOUNT TO BE PAID TO
THE OWNERS FOR THE PROPERTY ANIMPROVEMENTS TAKEN IN
THE PROCEEDING, TOGETHER WITH CERTAIN SPECIAL DAMAGES

AND EXPENSES CAUSED BY THE TAKING, IF APPLICABLE.

71



THE PROPRIETY OF THE TAKING ITSELF IS NOT A MATTER TO BE
CONSIDERED BY YOU. NEITHER IS THE LOCATION NOR THE DECISN
TO CONSTRUCT THE PROJECT A MATTER OF YOUR CONCERN. THE
COURT HAS ALREADY DETERMINED THAT THE PETITIONER IS
ENTITLED TO CONDEMN THE PROPERTY INVOLVED IN THIS ACTION.
THE SOLE QUESTION TO BE DECIDED BY YOU IS THE AMOUNT OF
MONEY TO BE PAID TO THE OWNERS AS FULL COMPENSATION.

YOU MUST NOT VISIT OR VIEW THE PROPERTY THAT IS THE
SUBJECT MATTER OF THIS TRIAL UNTIL THE COURT DIRECTS YOU TO
DO SO. YOU WILL MAKE A PERSONAL INSPECTION OF THE PROPERTY
INVOLVED IN THE ACTION. TRANSPORTATION TO THESITE WILL BE
PROVIDED AND YOU WILL VIEW THE PROPERTY UNDER THE
SUPERVISION OF THE COURT. THE PURPOSE OF THE VIEW IS TO
ENABLE YOU TO BETTER APPLY THE EVIDENCE AND TESTIMONY
TO THE PROPERTY IN QUESTION.

IN CONCLUSION, OBSERVE CLOSELY EACH WITNESSRHE OR
SHE TESTIFIES, AND CONSIDER CAREFULLY ALL THE EVIDENCE
THAT IS OFFERED, FOR IT IS YOU WHO MUST DETERMINE FROM THIS
EVIDENCE WHERE THE TRUTH LIES.

KEEP AN OPEN MIND. REFRAIN FROM FORMING OR
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EXPRESSING OPINIONS CONCERNING THE CASE UNTIL I$

CONCLUDED AND THE COURT HAS DIRECTED YOU TO RETIRE AND

DELIBERATE YOUR VERDICT.
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NOTE-TAKING BY JURORS
(Standard Instruction 1.8)
IF YOU WOULD LIKE TO TAKE NOTES DURING THE TRIAL, YOU
MAY DO SO. ON THE OTHER HAND, OF COURSE, YOU ARE NOT
REQUIREDTO TAKE NOTES IF YOU DO NOT WANT TO. THAT WILL BE
LEFT UP TO YOU INDIVIDUALLY.

YOU WILL BE PROVIDED WITH A NOTE PAD AND A PEN FOR USE
IF YOU WISH TO TAKE NOTES. ANY NOTES THAT YOU TAKE WILL BE
FOR YOUR PERSONAL USEHOWEVER, YOU SHOULD NOT TAKE
THEM WITH YOU FROM THE COURTROOM. DURING RECESSES, THE
BAILIFF WILL TAKE POSSESSION OF YOUR NOTES AND WILL RETURN
THEM TO YOU WHEN WE RECONVENE. AFTER YOU HAVE
COMPLETED YOUR DELIBERATIONS, THE BAIIFF WILL DELIVER
YOUR NOTES TO ME. THEY WILL BE DESTROYED. NO ONE WILL
EVER READ YOUR NOTES.

IF YOU TAKE NOTE, DO NOT GET SO INVOLVED IN NOTE
TAKING THAT YOU BECOME DISTRACTED FROM THE PROCEEDINGS.
YOUR NOTES SHOULD BE USED ONLY AS AIDS TO YOUR MEMORY.

WHETHER OR NOT YOU TAKE NOTES, YOU SHOULD RELY ON
YOUR MEMORY OF THE EVIDENCE AND YOU SHOULD NOT BE
UNDULY INFLUENCED BY THE NOTES OF OTHER JURORS. NOTES ARE
NOT ENTITLED TO ANY GREATER WEI GHT THAN
MEMORY OF THE EVIDENCE.
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NOTE ON USE

The court should furnish all jurors with the necessargspand pens for
taking notes. Additionally, it may be desirable for jurors to be furnished with

envelopes to place the notes in for additional privacy.

Amended on Oct. 4, 2007 by SCQB91i effective January 1, 2008.
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QUESTIONS BY JURORS
(Rule 1.42)

(@) Questions Permitted. The court shall permit jurors to submit to the court
written questions directed to witnesses or to the court. Such questions will be
submitted after all counsel have concluded their questioning of a witness.

(b) Procedure Any juror who has a question directed to a witness or the court
shall prepare an unsigned, written question and give the question to the bailiff who
will give the question to the judge.

(c) Objections. Out of the presence of the jury, the judgd vahd the

guestion to all counsel, allow counsel to see the written question, and give counsel
and opportunityo object to the question.
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QUESTIONS BY JURORS
STANDARD INSTRUCTION
1.13

DURING THE TRIAL, YOU MAY HAVE A QUESTION YOU THINK
SHOULD BEASKED OF A WITNESS. IF SO, THERE IS A PROCEDURE BY
WHICH YOU MAY REQUEST THAT | ASK THE WITNESS A QUESTION.
AFTER ALL THE ATTORNEYS HAVE COMPLETED THEIR QUESTIONING
OF THE WITNESS, YOU SHOULD RAISE YOUR HAND IF YOU HAVE A
QUESTION. | WILL THEN GIVE YOU SWFICIENT TIME TO WRITE THE
QUESTION ON A PIECE OF PAPER, FOLD IT, AND GIVE IT TO THE
BAILIFF, WHO WILL PASS IT TO ME. YOU MUST NOT SHOW YOUR
QUESTION TO ANYONE OR DISCUSS IT WITH ANYONE.

| WILL THEN REVIEW THE QUESTION WITH THE ATTORNEYS.
UNDER OUR LAW, ONLY CERTAIN EVIDENCE MAY BE CONSIDERED
BY A JURY IN DETERMINING A VERDICT. YOU ARE BOUNDBY THE
SAME RULES OF EVI DENCE THAT CONTROL
QUESTIONS. IF | DECIDE THAT THE QUESTION MAY NOT BE ASKED
UNDER OUR RULES OF EVIDENCE, | WILL TELL YOU.OTHERWISE, |
WILL DIRECT THE QUESTION TO THE WITNESS. THE ATTORNEYS MAY
THEN ASK FOLLOWUP QUESTIONS IF THEY WISH. IF THERE ARE
ADDITIOANL QUESTIONS FROM JURORS, WE WILL FOLLOW THE
SAME PROCEDURE AGAIN.

BY PROVIDING THIS PROCEDURE, | DO NOT MEAN TO SU®EST
THAT YOU MUST OR SHOULD SUBMIT WRITTEN QUESTIONS FOR
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WITNESSES. IN MOST CASES, THE LAWYERS WILL HAVE ASKED THE
NECESSARY QUESTIONS.

Amended on Oct. 4, 2007 by SCQB91i effective January 1, 2008.
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CRIMINAL RULE 3.372
JUROR NOTEBOOKS

In its discetion, the court may authorize documents and exhibits to be included in
notebooks for use by the jurors during tt@bid them in performing their duties.
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Rule 1.47@b).

Exceptions Unnecessary

(b) Instructions to Jury. Not later than at the close thfe evidence, the parties
shall file written requests that the counstructthe jury on the law set forth in such
requests. The court shall then require counsel to appear before it to settle the
instructionsto be given. At such conference all objecti@mall be made and ruled
upon and the court shall inform counsel of sindtructionsas it will give. No

party may assign as error the giving of amstructionunless that party objects
thereto at such time, or the failure to give arstructionunlessthat party

requested the same. The court shall ornakyructthe jurybefore orafter the
argument®f counsel and may provide appropriate instructions during the trial. If
the instructions are given prior to final argument, the presiding judge slathg
jury final procedural instructions after final arguments are concluded and prior to
deliberations. The court shall provide each juror with a written set of the
instructions for his or her use in deliberations. The court shall file a copy of such
instructions.

Committee Notes

1988 Amendment. The word fAgeneral o
(b) was deleted to require the court to specifically inform counsel of the charges it
intends to give. The last sentence of that subdivision was @aud¢oencourage
judges to furnish written copies of their charges to juries.
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V. OPENING STATEMENT

JURY INSTRUCTION

ALTERNATE JURY INSTRUCTION

OPENING STATEMENT
(Quick Reference)

81



JURY INSTRUCTION
(from Standard Instruction 1.1)

AT THIS TIME THE ATTORNEYS FOR THE PARTIES WILL HAVE
AN OPPORTUNITY TO MAKE THEIR OPENING STATEMENTS, IN WHICH
THEY MAY EXPLAIN TO YOU THE ISSUES IN THE CASE AND GIVE YOU
A SUMMARY OF THE FACTS THEY EXPECT THE EVIDENCE WILL

SHOW.
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ALTERNATE JURY INSTRUCTION

AT THIS TIME THE ATTORNEYS FOR THE PARTIES WILL HAVE
AN OPPORTUNITY TO MAKE OPENING STATEMENTS, IN WHICH THEY
MAY EXPLAIN TO YOU THE ISSUES IN THE CASE AND SUMMARIZE
THE FACTS THAT THEY EXPECT THE EVIDENCE WILL SHOW. AFTER
ALL THE EVIDENCE HAS BEEN RECEIVED, THE ATTORNEYS WILL
AGAIN HAVE AN OPPORTUNITY TO ADDRESS YOU AND TO MAKE
THEIR FINAL ARGUMENTS. THE STATEMENTS THA THE ATTORNEYS
NOW MAKE AND THE ARGUMENTS THAT THEY LATER MAKE ARE
NOT TO BE CONSIDERED BY YOU EITHER AS EVIDENCE IN THE CASE
OR AS YOUR INSTRUCTION ON THE LAW. NEVERTHELESS, THESE
STATEMENTS AND ARGUMENTS ARE INTENDED TO HELP YOU
PROPERLY UNDERSTAND THE. ISSUES, THE EVIDENCE, AND
APPLICABLE LAW, AND SO YOU SHOULD GIVE THEM YOUR CLOSE

ATTENTION.
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OPENING STATEMENT
(Quick Reference)

1. TIME FOR OPENING STATEMENT

A. Allowing counsel only five minutes for opening statement is reversible
error. Maleh v. Florida East Coast Propertid®1 So.2d 290 (Fla. 3d
DCA 1986);Bullock v. Mt. Sinai Hospital501 So.2d 738 (Fla. 3d DCA
1987);Quarrel v. Minervini 510 So.2d 977 (Fla. 3d DCA 1987).

B. Allowing to plaintiffs ten minutes for opening is reversigiegor. Knapp
V. Shores550 So.2d 1155 (Fla. 3d DCA 1989).

22 PRESERVI NG OPENI NG UNTI L DEFENDANTOS (

Not abuse of discretion to refuse to allow defendant to wait until after plaintiff
has rested before making opening defendant intends to put ome witness

or no case, opening should not be delayed. If defendant has lengthy case,
opening may be deferred.Allen v. Hopper 171 So.2d 513 (Fla. 1936);
Montana v. State223 So.2d 771 (Fla. 3d DCA 1969).

3. IMPROPER CONDUCT OR COMMENT

A. No reversible erno wher e counsel 06s comment s
statement were relevant to the reason for appellee leaving the scene of
the accident, were invited by appellants and were not made to prejudice
the jury. Wigley v. Cochran684 So.2d 340 (Fla"™DCA 1997).

B. Remarks concerning the motivation for the action were improper but
cured by a proper cautionary instructioarcia v. American Income
Life Insurance C.664 So.2d 301 (Fla. 3d DCA 1995).

(Note: Cases on improper closing argument can probably duzl Wby
analogy.)

4. USE OF EXHIBITS

There appear to be no instructive Florida cases, but courts generally allow the
use of exhibits unless the opposing party can demonstrate prejudice.
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VI. SPECIAL INSTRUCTIONS
(given during trial)

INVOKING THE RULE OF SEQUESTRATION

RECESS INSTRUCTION

INSTRUCTION WHEN EVIDENCE IS ADMITTED

INSTRUCTION WHEN EVIDENCE IS PUBLISHED TO THE JURY

(Standard Instruction 1.5)

READING DEPOSITION TESTIMONY
(Standard Instruction 1.3)

READING INTERROGATORIES
(Standard Instructions 1.3(a))

VIDEO DEPOSITION TESTIMONY

READING INTERROGATORIES
(Standard Instruction 1.3(b))

STIPULATED TESTIMONY
(Standard Instructions 1.3(c))

ADMISSIONS
(Standard Instructions 1.3(c))

VISUAL OR DEMONSTRATIVE AIDS
(Standard Instructions 1.7)

INSTRUCTION ABOUT RELEVANCY

INSTRUCTION ABOUT HEARSAY

ADVERSE PARTY INSTRUCTION




INSTRUCTION ON IMPEACHVENT BY INCONSISTENT STATEMENT

DEAD MANOGS STATUTE
(Standard Instruction 1.4)
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INVOKING THE RULE OF SEQUESTRATION

THE COURT HAS INVOKED A RULE OF PROCEDURE WHICH
REQUIRES YOUR EXCLUSION FROM THE COURTROOM AALL TIMES
EXCEPT DURING THE TIME WHEN YOU TESTIFY IN THIS CASE. YOU
ARE DIRECTED TO REMAIN OUT OF THE COURTROOM EXCEPT WHEN
YOU ARE CALLED TO TESTIFY. WHILE YOU ARE WAITING TO
TESTIFY, AND AFTER YOU HAVE DONE SO, YOU ARE NOT TO DISCUSS
THIS CASEOR YOUR TESTIMONY AMONG YOURSELVES OR WITH
ANYONE ELSE. YOU MAY, HOWEVER, DISCUSS YOUR TESTIMONY
WITH COUNSEL FOR EITHER PARTY IN THIS CAUSE.

ANY VIOLATION OF THIS DIRECTION MAY NOT ONLY SUBJECT
YOU TO CONTEMPT OF COURT, BUT MAY ALSO DISQUALIFY ©U AS
A WITNESS IN THIS CASE. YOU WILL NOW RETIRE FROM THE
COURTROOM UNTIL YOU ARE CALLED.

COUNSEL FOR EACH OF THE PARTIES ARE INSTRUCTED
TO ADVISE THEIR RESPECTIVE WITNESSES WHO ARE NOT PRESENT
AT THIS TIME OF THE DIRECTION | HAVE J&T GIVEN, AND EACH

OF THEM SHALL BE GOVERNED THEREBY.
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RECESS INSTRUCTION

WE ARE NOW GOING TO BREAK UNTIL . DURING THIS BREAK
YOU MUST CONTINUE TO ABIDE BY THE RULES GOVERNING YOUR
SERVICE AS A JUROR. SPECIFICALLY, DO NOT DISCUSS THIS CASE
AMONG YOURSELVES, OR WITH ANYONE ELSE OR ALLOW ANYONE
TO DISCUSS IT IN YOUR PRESENCE. DO NOT SPEAK TO THE
LAWYERS, PARTIES OF THE WITNESSED ABOUT ANYTHING. YOU
MUST AVOID READING NEWSPAPER HEADLINES AND ARTICLES
RELATING TO THIS TRIAL OR ITS PARTICIPANTS. AWID SEEING OR
HEARING TELEVISION, RADIO AND INTERNET COMMENTS ABOUT
THIS TRIAL SHOULD THERE BE ANY. PLEASE RETURN TO THE JURY

POOL ROOM BY . THANK YOU.
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INSTRUCTION WHEN EVIDENCE ADMITTED
THE (describe item of evidence) HAS NOW BEEN RECEIVED IN
EVIDENCE. WITNESS MAY TESTIFY ABOUT OR REFER TO THIS OR
ANY OTHER ITEM OF EVIDENCE DURING THE REMAINDER OF THE
TRIAL. THIS AND ALL OTHER ITEMS RECEIVED IN EVIDENCE WILL BE
AVAILABLE TO YOU FOR EXAMINATION DURING YOUR
DELIBERATIONS AT THE END OF THE TRIA.

NOTE ON USE

This instruction should be given when the first item of evidence is received in evidence.
It may be appropriate to repeat this instruction when items received in evidence are not published
to the jury. It may be combined with 1.6 in apmiate circumstances. It may also be given in
conjunction with 1.7 if a withess has used exhibits which have been admitted in evidence and
demonstrative aids which have not.
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INSTRUCTION WHEN EVIDENCE IS PUBLISHED TO THE JURY
(Standard Instruction 1.5)

THE (describe item of evidence) HAS NOW BEEN RECEIVED IN
EVIDENCE. WITNESSES MAY TESTIFY ABOUT OR REFER TO THIS OR
ANY OTHER ITEM OF EVIDENCE DURING THE REMAINDER OF THE
TRIAL. THIS AND ALL OTHER ITEMS RECEIVED IN EVIDENCE WILL BE
AVAILABLE TO YOU FOR EXAMINATION DURING YOUR

DELIBERATIONS AT THE END OF THE TRIAL.
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READING DEPOSITION TESTIMONY
(Standard Instruction 1.3)

MEMBERS OF THE JURY, THE SWORN TESTIMONY OF

, GIVEN BEFORE TRIAL, WILL NOW BE READ TO

YOU. YOU ARE TO CONSIDER AID WEIGH THIS TESTIMONY AS

THOUGH THE WITNESS HAD TESTIFIED HERE IN PERSON.
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READING INTERROGATORIES
(Standard Instructions 1.3(a & b))

a) MEMBERS OF THE JURY, THE SWORN TESTIMONY OF
(name), GIVEN BEFORE TRIAL, WILL NOW BE PRESENTED. YOU ARE
TO CONSICER AND WEIGH THIS TESTIMONY AS YOU WOULD ANY
OTHER EVIDENCE IN THE CASE.

b) MEMBERS OF THE JURY, ANSWERS TO INTERROGATORIES
WILL NOW BE READ TO YOU. INTERROGATORIES ARE WRITTEN
QUESTIONS THAT HAVE BEEN PRESENTED BEFORE TRIAL BY ONE
PARTY TO ANOTHER. THEYARE ANSWERED UNDER OATH. YOU ARE
TO CONSIDER AND WEIGH THESE QUESTIONS AND ANSWERS AS YOU

WOULD ANY OTHER EVIDENCE IN THE CASE.
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VIDEO DEPOSITION TESTIMONY

(Judge- to lawyers Do you want the Court Reporter to report the video?)

MEMBERS OF THE JRY, THE SWORN TESTIMONY OF

, WILL BE PRESENTED TO YOU BY VIDEOTAPE. YOU

ARE TO CONSIDER AND WEIGH THIS TESTIMONY AS THOUGH

THE WITNESS HAD TESTIFIED HERE IN PERSON.
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STIPULATED TESTIMONY
MEMBERS OF THE JURY, THE PARTIES HAVE AGREED W IF
(name of witness) WERE CALLED AS A WITNESS, [he] [she] WOULD
TESTIFY (read or describe the testimony). YOU ARE CONSIDER AND WEIGH

THIS TESTIMONY AS YOU WOULD ANY OTHER EVIDENCE IN THE

CASE
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ADMISSIONS
(Standard Instructions 1.3(c))

1. Applicable o all parties

MEMBERS OF THE JURY, (identify the party or parties that have admitted
the facts) [has] [have] ADMITTED CERTAIN FACTS. YOU MUST ACCEPT

THESE FACTS AS TRUE. (Read the admissions.)

2. Applicable to fewer than all parties.

MEMBERS OF THE JRY, (identify the party or parties that have admitted
the facts) [has] [have] ADMITTED CERTAIN FACTS. YOU MUST ACCEPT
THESE FACTS AS TRUE IN DECIDING THE ISSUES BETWEEN (identify the
affected parties), BUT THESE FACTS SHOULD BOT BE USED IN DECIDING

THE ISSUES BETWEEN(identify the unaffected parties). (Read the admissions.)
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VISUAL OR DEMONSTRATIVE AIDS
(Standard Instructions 1.7)

a. Generally

THIS WITNESS WILL BE USING (identify demonstrative or visual aid(s))
TO ASSIST IN EXPLAINING OR ILLUSTRATING [lis] [her] TESTIMONY.
THE TESTIMONY OF THE WITNESS IS EVIDENCE; HOWEVER, [this]
[these] (identify demonstrative or visual aid(s)) [is] [are] NOT TO BE
CONSIDERED AS EVIDENCE IN THE CASE UNLESS RECEIVED IN
EVIDENCE, AND SHOULD NOT BE USED AS A SUBSTITUTE RO
EVIDENCE. ONLY ITEMS RECEIVED IN EVIDENCE WILL BE
AVAILABLE TO YOU FOR CONSIDERATION DURING YOUR
DELIBERATIONS.

b. Specially created visual or demonstrative aids based on disputed assumptions

THIS WITNESS WILL BE USING (identify demonstrative aid(3)p
ASSIST IN EXPLAINING OR ILLUSTRATING [his] [her] TESTIMONY.
[This] [These] item][s] [has] [have] BEEN PREPARED TO ASSIST THIS
WITNESS IN EXPLAINING [his] [her]TESTIMONY. [It] [They] MAY BE
BASED ON ASSUMPTIONS WHICH YOU ARE FREE TO ACCEPT OR
REJECT. HE TESTIMONY OF THE WITNESS IS EVIDENCE; HOWEVER,
[this] [these] (identify demonstrative or visual aid(s)) [is] [are] NOT TO BE
CONSIDERED AS EVIDENCE IN THE CASE UNLESS RECEIVED IN
EVIDENCE, AND SHOULD NOT BE USED AS A SUBSTITUTE FOR
EVIDENCE. ONLY ITEMSRECEIVED IN EVIDENCE WILL BE
AVAILABLE TO YOU FOR CONSIDERATION DURING YOUR
DELIBERATIONS.
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INSTRUCTION ABOUT RELEVANCY

(To be given before ruling on the first relevancy objection in the trial)

YOU HAVE JUST HEARD AN OBJECTION MADE ON THE BASIS OF
RELEVANCY. RELEVANT EVIDENCE IS EVIDENCE WHICH PROVES OR
TENDS TO PROVE OR DISPROVE A MATERIAL FACT OR ISSUE. WHEN
A LAWYER MAKES A "RELEVANCY" OBJECTION, COUNSEL IS
SUGGESTING THAT THE INFORMATION CALLED FOR BY THE
QUESTION DOES NOT PROVE OR TENDO'PROVE OR DISPROVE ONE
OF THE MATERIAL OR IMPORTANT FACTS OR ISSUES IN THIS CASE. IF
| AGREE, | WILL SUSTAIN THE OBJECTION. IF | DISAGREE, | WILL

OVERRULE THE OBJECTION.

97



INSTRUCTION ABOUT HEARSAY
(To be given before ruling on the first hearsajeotion at trial)

YOU HAVE JUST HEARD AN OBJECTION MADE ON THE BASIS OF
HEARSAY. HEARSAY EVIDENCE HAS SOME COMPLEXITIES TO IT BUT
THE SHORT VERSION IS THAT IT IS AN OUT OF COURT STATEMENT,
OFFERED IN COURT, USUALLY BY SOMEONE OTHER THAN THE
PERSON WHO MADE THE STATEMENT, AND OFFERED TO PROVE
THAT WHAT WAS SAID WAS TRUE. GENERALLY, HEARSAY IS NOT
ADMISSIBLE BUT THERE ARE A NUMBER OF EXCEPTIONS TO THIS
RULE. THIS IS(IS NOT)ONE OF THOSE EXCEPTIONS AND, THEREFORE,

| WILL SUSTAIN (OVERRULE)THE OBJECTION.
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ADVERSE PARTY INSTRUCTION
A PARTY IS PERMITTED TO CALL AN ADVERSE PARTY TO THE
STAND AND EXAMINE THE ADVERSE PARTY BY LEADING
QUESTIONS. IF ANY TESTIMONY RECEIVED FROM THE ADVERSE
PARTY IS CONTRADICTED BY OTHER EVIDENCE, THEN THE HATY
CALLING (HIM) (HER) TO THE STAND IS NOT BOUND BY THAT

PORTION OF (HIS) (HER) TESTIMONY. (See RCP 1.450(a)).
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INSTRUCTION ON IMPEACHMENT BY INCONSISTENT STATEMENT

A PRIOR UNSWORN STATEMENT OF MR./MS. (THE WITNESS) IS
GOING TO BE PLACED BEFORE ®U. THIS IS OFFERED BECAUSE THE
PARTY OFFERI NG I T FEELS I T I'S | NCONSI ST
TESTIMONY WHICH YOU HEARD EARLIER. THIS STATEMENT IS NOT
TO BE CONSIDERED BY YOU AS EVIDENCE ON THE FACTUAL ISSUES
THAT ARE BEFORE YOU, BUT IS ONLY TO BE CONSIDHED BY YOU IN
DECIDING WHAT CREDIBILITY OR WEIGHT SHOULD GIVE THE

WITNESS MADE IN HIS/HER TESTIMONY BEFORE YOU.
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DEAD MAN'S STATUTE (FAILURE TO TESTIFY)
(Standard Instruction 1.4)

BECAUSE (name of deceased or insane person) CANNOT TESTIFY, THE
LAW DOESNOT PERMIT A PARTY OR OTHER INTERESTED PERSON
TO BE EXAMINED OVER OBJECTION BY [deceased's] [insane person's]
(state the capacity in which a person objects pursuant to 90.05 F .S.)IN REGARD
TO A TRANSACTION OR COMMUNICATION BETWEEN THE WITNESS
AND THE [ deceased ] [insane person] .THAT SUCH AN OBJECTION TO
TESTIMONY HAS BEEN MADE AND SUSTAINED IS NOT TO BE
CONSIDERED BY YOU IN ANY WAY, EITHER FOR OR AGAINST THE
PARTY MAKING THE OBJECTION OR FOR OR AGAINST THE [party who]
[ party in whee behalf the withess | WAS THUS PREVENTED FROM

TESTIFYING.

NOTE ON USE

1. Since the privilege afforded by the Dead Man's Statute (90.05 F.S.) may be jeaived
Small v. Shure94 So. 2d 371 (Fla. 1997)this instruction should be given only whéa) the
testimony subject to the application of ~90.05 is offered and (b) objection is made by a party
entitled to object and is sustained.

2. The committee recommends that this charge be given during the trial when the objection is

made and sustaineddathat the charge not thereafter be repeated unless necessary in the
circumstances of the case.
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VIl. WITNESSES

OATH OF WITNESS

TESTING CHILD FOR COMPETENCY

ADMONITION TO WITNESS

TENDER OF EXPERT
(Quick Reference)

USE OF DEPOSITIONS IN COURT PROCEEDINGS
(Civil Rule 1.330)

DEPOSITIONS OF EXPERT WITNESS
(Civil Rule 1.390)

INTERROGATORIES TO PARTIES
(Civil Rule 1.340)
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OATH OF WITNESS

DO YOU SWEAR OR AFFIRM THAT THE TESTIMONY YOU GIVE IN
THIS CAUSE WILL BE THE TRUTH, THE WHOLE TRUTH, AND NOTHING

BUT THE TRUTH?
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TESTING CHILD FOR COMPETENCY

WHAT IS YOUR NAME?
WHO ARE YOUR PARENTS?
HOW OLD ARE YOU?
WHERE DO YOU LIVE?

DO YOU GO TO SCHOL ?
WHERE?

WHAT GRADE ARE YOU IN?

DO YOU GO TO SUNDAY SCHOOL ?

DO YOU GO TO CHURCH?

YOU HELD UP YOUR HAND JUST NOWWHAT DOES THAT MEAN?
WHAT DOES IT MEAN TO TELL THE TRUTH?

SUPPOSE YOU DIDN'T TELL THE TRUTH, WHAT WOULD HAPPEN?

(SeeCrenshaw; vState87 So. 328 (Ala. 1921).
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ADMONITION TO WITNESS

(given if requested)

MR./MS., YOU SHOULD LISTEN CAREFULLY TO THE QUESTION
ASKED AND ANSWER IT SPECIFICALLY. DON'T VOLUNTEER OTHER
INFORMATION BEYOND WHAT IS ASKED FOR, DON'T ATTEMPT TO
ARGUE WITH THE ATTORNEY, DON'T BE CONCERNED WITH WHY THE
QUESTION IS BEING ASKED OR WHAT THE ATTORNEY IS TRYING TO
PROVE. YOUR RESPONSIBILITY IS SIMPLY TO ANSWER THE

QUESTION ASKED AND TO DO NOTHING FURTHER.
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TENDER OF EXPERT WITNESS
(Quick Reference)

Attorneys habitually elicit the witness' education and background and tender
him to the Court (within the hearing of the jury) as an expert. There is no legal
authority for this, and the judge who accepts the witness as an expert within the
hearing of tle jury probably makes an improper comment on the evidence.

" [1]t is questionable whether it is proper procedure for a court to expressly
decl are a wi tGhanlss vavhite BMaox Qo481 .S@.2d 6 (Fla.
Ist DCA 1985) .

"Although it is for the court to determine whether a witness is qualified to
testify as an expert, there is no requirement that the court specifically make that
finding in open court upon proffer of the offering party. Such an offer and finding
by the Court might influece the jury in its evaluation of the expert and the better
procedure is to avoid an acknowledgement of the witnesses' expertise by the
Court."United States v. Bartle®55 F.2d 547 (8th Cir. 1988).

The Akey question is nsomefielhBut experto
whether the precise question on which he will be asked to opine is within his field
of ex p eBertyv. iy éfdetroit25 F.3d 1342 (éh Cir. 1994).

AExcept in ruling on an objection, t
jury, declare that a witness is qualified as an expert or to render an expert opinion,
and counsel shoul d 8&tandarddd KivilTrialdPracticeu r t t o
Standards of the Section of Litigation of the American Bar Associétiedd)
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USE OF DEPOSITIONS IN COURT PROCEEDINGS
(Civil Rule 1.330)

(A) Use of Depositions At the trial or upon the hearing of a motion or an
interlocutory proceeding, any part or all of a deposition may be used against any
party who was present or represented at thengakf the deposition or who had
reasonable notice of it so far as admissible under the rules of evidence applied as
though the witness were then present and testifying in accordance with any of the
following provisions:

(1) Any deposition may be used bynya party for the purpose of
contradicting or impeaching the testimony of the deponent as a witness or for any
purpose permitted by Florida Evidence Code.

(2) The depositionf a party or of anyone who at the time of taking the
deposition was an officedjrector, or managing agent or a person designated under
rule 1.310(b)(6) or 1.320(a) to testify on behalf of a public or private corporation, a
partnership or association, or a governmental agency that is a party may be used by
an adverse party for any quose.

(3) The deposition of a witness, whether or not a party, may be used by any
party for any purpose if the court finds: (A) that the witness is dead; (B) that the
witness is at a greater distance than 100 miles from the place of trial or hearing, or
Is out of the state, unless it appears that the absence of the witness was procured by
the party offering the deposition; (C) that the witness is unable to attend or testify
because of age, illness, infirmity, or imprisonment; (D) that the party offdreng t
deposition has been unable to procure the attendance of the witness by subpoena,;
(E) upon application and notice, that such exceptional circumstances exist as to
make it desirable, in the interest of justice and with due regard to the importance of
preenting the testimony of witnesses orally in open court, to allow the deposition
to be used; or (F)the witness is an expert or skilled witness.

(4) If only part of a deposition is offered in evidence by a party, an adverse
party may require the party totinduce any other part that in fairness ought to be
considered with the part introduced, and any party may introduce any other parts.

(5) Substitution of parties pursuant to rule 1.260 does not affect the right to
use depositions previously taken and, whea action in any court of the United
Statesor of any state has been dismissed and another action involving the same
subject matter is afterward brought between the same parties or their
representatives or successors in interest, all depositions lavakdéyg and duly
filed in the former action may be used in the latter as if originally taken for it.

(6) If a civil action is afterward brought, all depositions lawfully taken in a
medical liability mediation proceeding may be used in the civil acsoih
originally taken for it.



(b) Objections to Admissibility . Subject to the provisions of rule 1.300(b)
and subdivision (d)(3) of this rule, objection may be made at the trial or hearing to
receiving in evidence any deposition or part of it for segson that would require
the exclusion of the evidence if the witness were then present and testifying.

(c) Effect of Taking or Using Depositions A party does not make a person
the party's own witness for any purpose by taking the person's depoditeon. T
introduction in evidence of the deposition or any part of it for any purpose other
than that of contradicting or impeaching the deponent makes the deponent the
witness of the party introducing the deposition, but this shall not apply to the use
by an aderse party of a deposition under subdivision (a)(2) of this rule. At the trial
or hearing any party may rebut any relevant evidence contained in a deposition
whether introduced by that party or by any other party.

(d) Effect of Errors and Irregularities .

(1) As To NoticeAll errors and irregularities in the notice for taking a
deposition are waived unless written objection is promptly served upon the party
giving the notice.

(2) As to Disqualification of OfficeiObjection to taking a deposti
because of disqualification of the officer before whom it is to be taken is waived
unless made before the taking of the deposition begins or as soon thereafter as the
disqualification becomes known or could be discovered with reasonable diligence.

(3) As to Taking of Deposition.

(A) Objections to the competency of a witness or to the competency
relevancy, or materiality of testimony are not waived by failure to
make them before or during the taking of the deposition unless the
ground of the objections one that might have been obviated or
removed if presented at that time.

(B) Errors andrregularitiesoccurring at the oral examination in the
manner of taking the deposition, in the form of the questions or
answers, in the oath or affirmation, ortime conduct of parties and
errors of any kind that might be obviated, removed, or cured if
promptly presented are waived unless timely objection to them is
made at the taking of the deposition.

(C) Objections to the form of written questions submitted unale
1.320 are waived unless served in writing upon the party propounding
them within the time allowed for serving the succeeding cross or other
qguestions and within 10 days after service of the last questions
authorized.

(4) Asto Completion and ReturnErrors and irregularities in the manner in
which the testimony is transcribed or the deposition is prepared, signed, certified,
or otherwise dealt with by the officer under rules 1.310 and 1.320 are waived
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unless a motion to suppress the deposition anes part of it is made with
reasonable promptness after the defect is, or with due diligence might have been,
discovered.



DEPOSITIONS OF EXPERT WITNESSES
(Civil Rule 1.390)

(a) Definition. The term "expert witness" as used herein applies exclusively
to a person duly and regularly engaged in the practice of a profession who holds a
professional degree from a university or college and has had special professional
training and experience, or one possessed of special knowledge or skill about the
subject upn which called to testify .

(b) Procedure The testimony of an expert or skilled withess may be taken
at any time before the trial in accordance with the rules for taking depositions and
may be used at trial, regardless of the place of residence wittiesss or whether
the witness is within the distance prescribed by rule 1.330(a)(3). No special form
of notice need be given that the deposition will be used for trial.

(c) Fee An expert or skilled withess whose deposition is taken shall be
allowed a winess fee in such reasonable amount as the court may determine. The
court shall also determine a reasonable time within which payment must be made,
if the deponent and party cannot agree. All parties and the deponent shall be served
with notice of any heang to determine the fee. Any reasonable fee paid to an
expert or skilled witness may be taxed as costs.

(d) Applicability . Nothing in this rule shall prevent the taking of any
deposition as otherwise provided by law.
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INTERROGATORIES TO PARTIES
(Civil Rule 1.340)

(a) Procedure for Use Without leave of court, any party may serve upon
any other party written interrogatories to be answered (1) by the party to whom the
interrogatories are directed, or (2) if that party is a public or private corpomation
partnership or association or governmental agency, by any officer or agent, who
shall furnish the information available to that party. Interrogatories may be served
on the plaintiff after commencement of the action and on any other party with or
after ®rvice of the process and initial pleading upon that party. The interrogatories
shall not exceed 30, including all subparts, unless the court permits a larger number
on motion and notice and for good cause. If the Supreme Court has approved a
form of interogatories for the type of action, the initial interrogatories shall be in
the form approved by the court. Other interrogatories may be added to the
approved forms without leave of court, so long as the total of approved and
additional interrogatories doest exceed 30. Each interrogatory shall be answered
separately and fully in writing under oath unless it is objected to, in which event
the grounds for objection shall be stated and signed by the attorney making it. The
party to whom the interrogatorieseadirected shall serve the answers and any
objections within 30 days after the service of the interrogatories, except that a
defendant may serve answers or objections within 45 days after service of the
process and initial pleading upon that defendané ddurt may allow a shorter or
longer time. The party submitting the interrogatories may move for on order under
rule 1.380(a) on any objection to or other failure to answer an interrogatory.

(b) Scope; Use at Trial Interrogatories may relate to any neagtthat can
be inquired into under rule 1.280(b), and the answers may be used to the extent
permitted by the rules of evidence except as otherwise provided in this subdivision.
An interrogatory otherwise proper is not objectionable merely because arr answe
to the interrogatory involves an opinion or contention that relates to fact or calls for
a conclusion or asks for information not within the personal knowledge of the
party. A party shall respond to such an interrogatory by giving the information the
party has and the source on which the information is based. Such a qualified
answer may not be used as direct evidence for or impeachment against the party
giving the answer unless the court finds it otherwise admissible under the rules of
evidence. If a paytintroduces an answer to an interrogatory, any other party may
require that party to introduce any other interrogatory and answer that in fairness
ought to be considered with it.

(c) Option to Produce RecordsWhen the answer to an interrogatory may
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be cerived or ascertained from the records of the party to whom the interrogatory is
directed or from an examination, audit, or inspection of the records or from a
compilation, abstract, or summary based on the records and the burden of deriving
or ascertainig the answer is substantially the same for the party serving the
interrogatory as for the party to whom it is directed, an answer to the interrogatory
specifying the records from which the answer may be derived or ascertained and
offering to give the partgerving the interrogatory a reasonable opportunity to
examine, audit, or inspect the records and to make copies, compilations, abstracts,
or summaries is a sufficient answer. An answer shall be in sufficient detail to
permit the interrogating party to late and to identify, as readily as can the party
interrogated, the records from which the answer may be derived or ascertained, or
shall identify a person or persons representing the interrogated party who will be
available to assist the interrogating part locating and identifying the records at
the time they are produced.

(d) Effect on Co-Party. Answers made by a party shall not be binding on a
co-party.

(e) Service and Filing.Interrogatories shall be arranged so that a blank
space is provided aftelach separately numbered interrogatory. The space shall be
reasonably sufficient to enable the answering party to insert the answer within the
space. If sufficient space is not provided, the answering party may attach additional
papers with answers andfer to them in the space provided in the interrogatories.
The interrogatories shall be served on the party to whom the interrogatories are
directed and copies shall be served on all other parties. A certificate of service of
the interrogatories shall bdefd, giving the date of service and the name of the
party to whom they were directed. The answers to the interrogatories shall be
served upon the party originally propounding the interrogatories and a copy shall
be served on all other parties by the angvgeparty. The original or any copy of
the answers to interrogatories may be filed by any party when the court should
consider the answers to interrogatories in determining any matter pending before
the court. The court may order a copy of the answeirge¢orogatories filed at any
time when the court determines that examination of the answers to interrogatories
IS necessary to determine any matter pending before the court.
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VIIl. EVIDENCE

HEARSAY DECISON CHART

IMPEACHMENT BY PRIOR CONVICTION
(Checklist)

DEFINITION OF A LEADING QUESTION

EVIDENCE
(Civil Rule 1.450)

EXCEPTION UNNECESSARY
(Civil Rule 1.470)

EVIDENCE CODE
(Chapter 90)

WITNESSES, RECORDS, AND DOCUMYTS
(Chapter 92)
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STATEMENT?
90.801(1)(a)

HEARSAY DECISION CHART

NO

HEARSAY?
90.801(1)(c)

A 4

A 4

NO HEARSY ISSUE

OFFERED TO THE TRUTH
| OF THE ASSERTION? || NO > NOT
- 90.801(1)(c) HEARSAY
A 4
YES | NON-HEARSAY?
90.801(D)
A 4 A 4
NO YES
A 4
SPECIFIC
EXCEPTION?
90.803-90.804
A 4 A 4
NO YES
A 4 A 4 A 4
INADMISSIBLE ADMISSIBLE?

(OTHER RULES
EXCEPTION?)
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IMPEACHMENT BY PRIOR CONVICTION
(Checklist)

. Is there a conviction, not merely arrest or accusatidghi#fton v. State 335
So.2d 280 (Fla.1976). Not a withhold dafjadication. Barber v. State413
So.2d 482, (Fla. 2d DCA 19828tate v. McFadden772 So.2d 1209 (Fla.
2000). Not juvenile adjudicationLaffman v. Sherrod565 So.2d 760 (Fla. 3d
DCA 1990).

. Does attorney have knowledge of conviction and a certiiedy of the
judgment? Counsel may not ask any questions of the witness unless he or she
has knowledge that the witness has in fact been convicted of the crime or
crimes.Cummings v. State412 So.2d 436, (Fla."4DCA 1982); limited on

other grounds bBobv. State,647 So.2d 881 (Fla"ADCA 1994).

. Does probative value outweigh prejudicial effect under F.S. 90.438te v.
Page 449 So.2d 813 (Fla. 1984).

. Was conviction too remote in time4ew England Oyster House, Inc. v. Yuhas
294 So0.2d 99, (Flaﬁ"OI DCA), cert. denied303 So.2d 333, (Fla. 1974).

. What was the punishment proscribed by law at the place of convictimited
States v. Barne$22 F.2d 107,(5Cir. 1980); holding limited on other grounds
in U.S. v. Robinson8 F.3d 398 (7 Cir. 1993).

s the question asked correctly? A Ha
AHave you wever been convicted of a
st at e mexksdn?.SBtatd70 So.2d 1388 (Fla®DCA 1990).

. Follow up:

a. conviction adntted 1 no follow up; nature of crime or sentence not
admissible;Reeser v. Boats Unlimited, Inc432 So.2d 1346 (Fla."4
DCA 1983); details of crime not admissiblgi)l v. Sadler 186 So.2d 52
(Fla. 2d DCA 1966)cert. denied192 So.2d 487 (Fla. 1966).

b. conviction denied only record of conviction is admissible into record;
Parks v. Zitnik 453 So0.2d 434 (Fla. 2d DCA 1984).
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8. Rehabilitation on redirect may show:
a. how long ago conviction was;
b. conviction is on appeal;
c. pardon for conviction.

McArthur v. Cook 99 So.2d 565 (Fla. 1957).
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DEFINITION OF A LEADING QUESTION

A question which suggests only fAYESC(
answer 1is |l eading. A question which m:
suggests neither answer as correctasleading. Porter v. State386 So.2d 1209
(Fla. 3 DCA 1980).

Examples of Leading Questions:

Al sndét it true thateée. .o

Al sndét it fair statementéo

Al sfnabitr t o sayeéo

ADi dnbét youéeo

ADond6t youeéo

AHavendt youeo

AYou dondét have any doubt éo
AThene deubt é. |l s there?o0

Al snét that a fair statement?0
AYou dondét have any doubt éo
AThere is really no question th



EVIDENCE
(Civil Rule 1.450)

(a) Record of Excluded Evidence.ln an action tried by a jury if an
objection to a question ppounded to a witness is sustained by the court, the
examining attorney may make a specific offer of what the attorney expects to
prove by the answer of the witness. The court may require the offer to be made out
of the hearing of the jury. The court maydasuch other or further statement as
clearly shows the character of the evidence, the form in which it was offered, the
objection made, and the ruling thereon. In actions tried without a jury the same
procedure may be followed except that the court upguast shall take and report
the evidence in full unless it clearly appears that the evidence is not admissible on
any ground or that the witness is privileged.

(b) Filing. When documentary evidence is introduced in an action, the clerk
or the judge shalendorse an identifying number or symbol on it and when
proffered or admitted in evidence, it shall be filed by the clerk or judge and
considered in the custody of the court and not withdrawn except with written leave
of court.
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EXCEPTIONS UNNECESSARY
(Civil Rule 1.470)

(a) Adverse Ruling. For appellate purposes no exception shall be necessary
to any adverse ruling, order, instruction, or thing whatsoever said or done at the
trial or prior thereto or after verdict, which was said or done after objectame
and considered by the trial court and which affected the substantial rights of the
party complaining and which is assigned as error .

(b) Instructions to Jury. Not later than at the close of the evidence, the
parties shall file written requests thiae court charge the jury on the law set forth
in such requests. The court shall then require counsel to appear before it to settle
the charges to be given. At such conference all objections shall be made and ruled
upon and the court shall inform counsélsuch charges as it will give. No party
may assign as error the giving of any charge unless that party objects thereto at
such time, or the failure to give any charge unless that party requested the same.
The court shall orally charge the jury after trguments are completed and, when
practicable, shall furnish a copy of its charges to the jury.

(c) Orders on New Trial, Directed Verdict, etc.It shall not be necessary to
object or except to any order granting or denying motions for new trials, directed
verdicts, or judgments non obstante veredicto or in arrest of judgment to entitle the
party against whom such ruling is made to have the same reviewed by an appellate
court.
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EVIDENCE CODE
(Chapter 90)

Short title

Construction

Scope; applicability

Rulings on evidence

Preliminary questions.

Limited admissibility

Introduction of related writ ings or recorded statements.
Matters which must be judicially noticed.

Matters which may be judicially noticed.

Compulsory judicial notice upon request.

Determination of propriety of judicial notice and nature of matter
noticed.

Denial of a request for judicial notice.

Instructing jury on judicial notice.

Judicial notice by trial court in subsequent proceedings.
Presumption defined; inferences.

Classification of rebuttable presumptions.

Presumption affecting the burden of producing evidence defined.
Presumption affecting the burden of proof defined.
Definition of relevant evidence.

Admissibility of relevant evidence.

Admissibility of paternity determination in certain criminal
prosecutions.

Exclusion on grounds of prejudice or confusion.
Character evidence; when admissible.

Methods of proving character.

Routine practice.

Subsequent remedial measures.

Compromise and offers to compromise.

Payment of medical and similar expenses.

Offer to plead guilty; nolo contendere; withdrawn pleas of guilty.
Privileges recognized only as provided.

Journalist's privilege.

Lawyer-client privile ge.

Psychotherapistpatient privilege.

Sexual assault counselevictim privilege.

Domestic violence advocatgictim privilege.
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http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.101&URL=CH0090/Sec101.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.102&URL=CH0090/Sec102.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.103&URL=CH0090/Sec103.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.104&URL=CH0090/Sec104.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.105&URL=CH0090/Sec105.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.107&URL=CH0090/Sec107.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.108&URL=CH0090/Sec108.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.201&URL=CH0090/Sec201.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.202&URL=CH0090/Sec202.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.203&URL=CH0090/Sec203.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.204&URL=CH0090/Sec204.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.205&URL=CH0090/Sec205.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.206&URL=CH0090/Sec206.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.207&URL=CH0090/Sec207.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.301&URL=CH0090/Sec301.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.302&URL=CH0090/Sec302.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.303&URL=CH0090/Sec303.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.304&URL=CH0090/Sec304.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.401&URL=CH0090/Sec401.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.402&URL=CH0090/Sec402.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.4025&URL=CH0090/Sec4025.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.403&URL=CH0090/Sec403.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.404&URL=CH0090/Sec404.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.405&URL=CH0090/Sec405.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.406&URL=CH0090/Sec406.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.407&URL=CH0090/Sec407.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.408&URL=CH0090/Sec408.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.409&URL=CH0090/Sec409.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.410&URL=CH0090/Sec410.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.501&URL=CH0090/Sec501.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.5015&URL=CH0090/Sec5015.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.502&URL=CH0090/Sec502.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.503&URL=CH0090/Sec503.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.5035&URL=CH0090/Sec5035.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.5036&URL=CH0090/Sec5036.HTM
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Husband-wife privilege.

Privilege with respect to communications to clergy.
Accountant-client privilege.

Privilege with respect to trade secrets.

Waiver of privilege by voluntary disclosure.
Privileged matter disclosed under compulsion or without
opportunity to claim privilege.

Application of privileged communication.

Privileged communication necessary to adverse party.
General rule of competency.

Disqualification of witness.

Lack of personal knowledge.

Oath or affirmation of witness.

Interpreters and translators.

Interpreter services for deaf persons.

Competency of certain persons as witnesses.

Who may impeach.

Character of withess as impeachment.

Conviction of certain crimes as impeachment.
Religious beliefs or opinions.

Mode and order of interrogation and presentation.
Refreshing the memory of a witness.

Prior statements of witnesses.

Calling witnesses by the court.

Exclusion of witnesses.

Testimony by experts.

Opinion on ultimate issue.

Opinion testimony of lay witnesses.

Basis of opinion testimony by experts.

Disclosure of facts or data underlying expert opinion.

Authoritativeness of literatur e for use in crossexamination.

Hearsay; definitions; exceptions.

Hearsay rule.

Hearsay exceptions; availability of declarant immaterial
Hearsay exceptions; declarant unavailable.

Hearsay within hearsay.

Attacking and supporting credibility of declarant.
Requirement of authentication or identification.
Selfauthentication.

Testimony of subscribing witness unnecessary.
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http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.509&URL=CH0090/Sec509.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.510&URL=CH0090/Sec510.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.601&URL=CH0090/Sec601.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.603&URL=CH0090/Sec603.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.604&URL=CH0090/Sec604.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.605&URL=CH0090/Sec605.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.606&URL=CH0090/Sec606.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.6063&URL=CH0090/Sec6063.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.607&URL=CH0090/Sec607.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.608&URL=CH0090/Sec608.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.609&URL=CH0090/Sec609.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.610&URL=CH0090/Sec610.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.611&URL=CH0090/Sec611.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.612&URL=CH0090/Sec612.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.613&URL=CH0090/Sec613.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.614&URL=CH0090/Sec614.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.615&URL=CH0090/Sec615.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.616&URL=CH0090/Sec616.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.702&URL=CH0090/Sec702.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.703&URL=CH0090/Sec703.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.701&URL=CH0090/Sec701.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.704&URL=CH0090/Sec704.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.705&URL=CH0090/Sec705.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.706&URL=CH0090/Sec706.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.801&URL=CH0090/Sec801.HTM
90.802
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.803&URL=CH0090/Sec803.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.804&URL=CH0090/Sec804.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.805&URL=CH0090/Sec805.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.806&URL=CH0090/Sec806.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.901&URL=CH0090/Sec901.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.902&URL=CH0090/Sec902.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.903&URL=CH0090/Sec903.HTM
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Photographs of property wrongfully taken; use in prosecution,
procedure; return of property to owner.

Definitions.

Requirement of originals

Admissibility of duplicates.

Admissibility of other evidence of contents.

Public records.

Summaries.

Testimony or written admissions of a party.

Functions of court and jury.
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http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.91&URL=CH0090/Sec91.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.951&URL=CH0090/Sec951.HTM
90.952
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.953&URL=CH0090/Sec953.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.954&URL=CH0090/Sec954.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.955&URL=CH0090/Sec955.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.956&URL=CH0090/Sec956.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.957&URL=CH0090/Sec957.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=90.958&URL=CH0090/Sec958.HTM
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WITNESSES, RECORDS, AND DOCUMENTS
(Chapter 92)

Final judgments and decrees of courts of record.

Judgments and decrees of United States District Courts.
Judgments and decrees of this state.

Deeds and powers of attorney of record for 20 years or more.
Effect of reversal, etc., of judgment or successful attack on deed.
Certified copies of recods of certified copies.

United States deeds and patents and copies thereof.

Law enforcement employees; travel expenses; compensation as
witness.

Witnesses; pay.

Receipts in cases involving title from United States.

Witness compensation; payment; overcharges.

Production of documents by witnesses; reimbursement of costs.
Certificates of Board of Trustees of the Internal Improvement
Trust Fund respecting the ownership, conveyance of, and other
facts in connection with public lands.

Effect of seal of Board of Trustees of the Internal Improvement
Trust Fund.

Certificate of state officer.

Portions of records.

Rule of evidence in suits on fire policies for loss or damage to
building.

Certificate as to sanitary condition of buildings.

Certificates issued under authority of Congress.

Expert witnesses; fee.

Certain tax deeds prima facie evidence of title.

Records destroyed by fire; use of abstracts.

Uniform Foreign Depositions Law.

Records destroyed by fire; effect of abstracts in evidence.
Records destroyed by fire; use of sworn copies.

Records destroyed by fire; effect of abstracts in evidence.
Records destroyed by fire; land title suits; what may be received
in evidence.

Photographic or electronic copies.

Copies of voter registration records.

Missing persons and persons imprisoned dnterned in foreign
countries; official reports.
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http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.05&URL=CH0092/Sec05.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.06&URL=CH0092/Sec06.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.07&URL=CH0092/Sec07.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.08&URL=CH0092/Sec08.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.09&URL=CH0092/Sec09.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.13&URL=CH0092/Sec13.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.14&URL=CH0092/Sec14.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.141&URL=CH0092/Sec141.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.142&URL=CH0092/Sec142.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.15&URL=CH0092/Sec15.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.151&URL=CH0092/Sec151.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.153&URL=CH0092/Sec153.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.16&URL=CH0092/Sec16.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.17&URL=CH0092/Sec17.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.18&URL=CH0092/Sec18.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.19&URL=CH0092/Sec19.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.23&URL=CH0092/Sec23.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.21&URL=CH0092/Sec21.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.20&URL=CH0092/Sec20.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.231&URL=CH0092/Sec231.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.24&URL=CH0092/Sec24.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.25&URL=CH0092/Sec25.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.251&URL=CH0092/Sec251.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.27&URL=CH0092/Sec27.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.26&URL=CH0092/Sec26.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.27&URL=CH0092/Sec27.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.28&URL=CH0092/Sec28.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.29&URL=CH0092/Sec29.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.295&URL=CH0092/Sec295.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.31&URL=CH0092/Sec31.HTM

92.30 Presumption of death; official findings.

92.31 Missing persons and persons imprisoned or interned in foreign
countries; official reports.

92.32 Official findings and reports; presumption of authority to issue or
execute.

92.33 Written statement concerning injury to person or property;
furnishing copies; admission as evidece.

92.351 Prohibition against prisoners submitting nondocumentary
physical evidence withoutauthorization of court; prisoner
mailings to courts.

92.38 Comparison of disputed writings.

92.39 Evidence of individual's claim against the state in suits between
them.

92.40 Reports of building, housing, or health code violations;
admissibility.

92.50 Oaths, affidavits, and acknowledgments; who may take or
administer; requirements.

92.51 Oaths, affidavits, and acknowledgments; taken or administered
by commissioned officer of United States Armed Forces.

92.52 Affirmation equivalent to oath.

92.525 Verification of documents; perjury by false written declaration,
penalty.

92.53 Videotaping of testimony of victim or witness under age 16 or
person with mental retardation.

92.54 Use of closed circuit television in proceedings involving victims or
witnesses under the age of 16 or persons with mental retardation.

92.55 Judicial or other proceedings involving victim or witness under
the age of 16 or person with mental retardation; sp=al
protections.

92.56 Judicial proceedings and court records involving sexual offenses.

92.57 Termination of employment of witness prohibited.

92.60 Foreign records of regularly conducted business activity.
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http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.30&URL=CH0092/Sec30.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.31&URL=CH0092/Sec31.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.32&URL=CH0092/Sec32.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.32&URL=CH0092/Sec32.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.351&URL=CH0092/Sec351.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.38&URL=CH0092/Sec38.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.39&URL=CH0092/Sec39.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.40&URL=CH0092/Sec40.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.50&URL=CH0092/Sec50.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.51&URL=CH0092/Sec51.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.52&URL=CH0092/Sec52.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.525&URL=CH0092/Sec525.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.53&URL=CH0092/Sec53.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.54&URL=CH0092/Sec54.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.55&URL=CH0092/Sec55.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.56&URL=CH0092/Sec56.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.57&URL=CH0092/Sec57.HTM
http://www.leg.state.fl.us/statutes/index.cfm?mode=View%20Statutes&SubMenu=1&App_mode=Display_Statute&Search_String=92.60&URL=CH0092/Sec60.HTM

IX. DISCOVERY VIOLATIONS

DISCOVERY VIOLATIONS
(Quick Reference)
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DISCOVERY VIOLATIONS
(Quick Reference)

Improper to call an unlisted expert witness in rebuttal or to impeach opposing
si de 0s Bmgepw King. Pest Control401 So.2d 1310 (Fla. 1981);
Gustafsoa v. Jensen515 So.2d 1298 (Fla. 3d DCA 1987). Before excluding
the witness, the court should consider:

1) whether there is actual surprise on the part of the objecting party;
2)t he objecting partyodos ability to cur

3) whether callig party acted in bad faith or intentionally failed to comply
with the pretrial order;

4) the possible disruption of the orderly and efficient trial of the case;

5) whether or not the use of the witness will substantially endanger the
fairness of the proceetd.

Expert forming opinion as to causation of accident only after being deposed
(but before trial}y court may exclude the testimony as to causation but not the
entire testimony of expertkeller Industries v. Volk657 So.2d 1200 (Fla™4
DCA 1995),rev. denied 666 So.2d 146 (Fla. 1995).

Treating physician reexamining plaintiff during course of trial and having new
findingsi cour t should all ow defendant 0pPF
new finding or reexamine plaintiff even if continuance is regplii Semmer v.
Johnson634 So0.2d 1123 (Fla. 2d DCA 1994).]

Plaintiff examined by two experts during trial when court specifically finds
Atactics wer e T itestimeng shouldnba excludadGraukvs o
Branham 626 So.2d 1059 (Fla"4DCA 1993, rev. denied, 789 So.2d 345
(Fla. 2001).

Late listed experts, failure to list the address of expert, listing witness in a
misleading mannerc ourt may stri ke the witness
not be allowed).Florida Marine Enterprises v. Baile§32 So.2d 649, (Fla"4

DCA 1996),Sayad v. Alley508 So.2d 485 (Fla. 3d DCA 1987).
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X. CLOSE OF PLAI NTIFF6S CASE
( Di al ogue at Close of Plaintif

( when RBlamouncesirestj 0
WOULD COUNSEL APPROACH THE BENCH?

(at sidebar)
ARE THERE ANY MOTIONS AT THIS TIME? IF SO ARE THEY
BRIEF OR SHOULD | GIVE THE JURY A RECESS?



XI. TRIAL MOTIONS

DISMISSAL OF ACTIONS
(Civil Rule 1.420)

DIRECTED VERDICT
(Civil Rule 1.480)

MISTRIAL
(Quick Reference)

JUROR MISCONDUCT
(Quick Reference)

AMENDMENTS TO CONFORM WITH THE EVIDENE
(Civil Rule 1.190(b))

MOTION FOR SANCTIONS FOR SPOLIATION OF THE EVIDENCE
(Quick Reference)
(Jury Instruction)
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DISMISSAL OF ACTIONS
(Civil Rule 1.420)

(a) Voluntary Dismissal.

(1) By Parties. Except in actions in which property has been seized or is in
the custody of the court, an action may be dismissed by plaintiff without order of
court (A) before trial by serving, or during trial by stating on the record, a notice of
dismissal at antime before a hearing on motion for summary judgment, or if none
Is served or if the motion is denied, before retirement of the jury in a case tried
before a jury or before submission of a nonjury case to the court for decision, or
(B) by filing a stipuation of dismissal signed by all parties who have appeared in
this action. Unless otherwise stated in the notice or stipulation, the dismissal is
without prejudice, except that a notice of dismissal operates as an adjudication on
the merits when served ly plaintiff who has once dismissed in any court an
action based on or including the same claim.

(2) By Order Of Court; If CounterclainExcept as provided in subdivision
(a) (1) of this rul e, an action shal/l n
order of the court and upon such terms and conditions as the court deems proper. If
a counterclaim has been served by a defendant prior to the service upon the
defendant of the plaintiffs notice of dismissal, the action shall not be dismissed
against deledant 6s objections unless the <cou
independent adjudication by the court. Unless otherwise specified in the order, a
dismissal under this paragraph is without prejudice.

(b) Involuntary Dismissal. Any party may move for disissal of an action
or of any claim against that party for failure of an adverse party to comply with
these rules or any order of court. Notice of hearing on the motion shall be served as
required under rule 1.090(d). After a party seeking affirmativefreli@n action
tried by the court without a jury has completed the presentation of evidence, any
other party may move for a dismissal on the ground that on the facts and the law
the party seeking affirmative relief has shown no right to relief, withoutingi
the right to offer evidence if the motion is not granted. The court as trier of the
facts may then determine them and render judgment against the party seeking
affirmative relief or may decline to render judgment until the close of all the
evidence. Wless the court is its order for dismissal otherwise specifies, a dismissal
under this subdivision and any dismissal not provided for in this rule, other than a
dismissal for lack of jurisdiction or for improper venue or for lack of an
indispensable partypperates as an adjudication on the merits.



(c) Dismissal of Counterclaim, Crossclaim or Third Party Claim. The
provisions of this rule apply to the dismissal of any counterclaim, crossclaim or
third-party claim.

(d) Costs.Costs in any action dismisseinder this rule shall be assessed and
judgment for costs entered in that action. If a party who has once dismissed a claim
in any court of this state commences an action based upon or including the same
claim against the same adverse party, the coult steke such order for the
payment of costs of the claim previously dismissed as it may deem proper and
shall stay the proceedings in the action until the party seeking affirmative relief has
complied with the order .

(e) Failure to Prosecute In all acions in which it appears on the face of
the record that no activity by filing of pleadings, order of court, or otherwise has
occurred for a period of 10 months, and no order staying the action has been issued
nor stipulation for stay approved by the cowmy interested person, whether a
party to the action or not, the court, or the clerk of court may serve notice to all
parties that no such activity has occurred. If no such record activity has occurred
within the 10 months immediately preceding the senof such notice, and no
record activity occurs within the 60 days immediately following the service of such
notice, and if no stay was issued or approved prior to the expiration of suay 60
period, the action shall be dismissed by the court on its mation or on the
motion of any interested person, whether a party to the action or not, after
reasonable notice to the parties, unless a party shows good cause in writing at least
5 days before the hearing on the motion why the action should remain gpendin
Mere inaction for a period of less than 1 year shall not be sufficient cause for
dismissal for failure to prosecute.

(f) Effect on Lis Pendens.If a notice of lis pendens has been filed in
connection with a claim for affirmative relief that is dissed under this rule, the
notice of lis pendens connected with the dismissed claim is automatically dissolved
at the same time. The notice, stipulation, or order shall be recorded.
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MOTION FOR A DIRECTED VERDICT
(Civil Rule 1.480)

(a) Effect. A party who moves for a directed verdict at the close of the
evidence offered by the adverse party may offer evidence in the event the motion is
denied without having reserved the right to do so and to the same extent as if the
motion has not been made. The deafahe motion for a directed verdict shall not
operate to discharge the jury. A motion for a directed verdict shall state the specific
grounds therefor. The order directing a verdict is effective without any assent of
the jury.

(b) Reservation of Decissn on Motion. When a motion for a directed
verdict made at the close of all of the evidence is denied or for any reason is not
granted, the court is deemed to have submitted the action to the jury subject to a
later determination of the legal questionssedi by the motion. Within 10 days
after the return of a verdict, a party who has timely moved for a directed verdict
may serve a motion to set aside the verdict and any judgment entered thereon and
to enter judgment in accordance with the motion for ectheverdict. If a verdict
was not returned, a party who has timely moved for a directed verdict may serve a
motion for judgment in accordance with the motion for a directed verdict within 10
days after discharge of the jury.

(c) Joined With Motion for New Trial. A motion for a new trial may be
joined with this motion or a new trial may be requested in the alternative. If a
verdict was returned, the court may allow the judgment to stand or may reopen the
judgment and either order a new trial or direa #ntry of judgment as if the
requested verdict had been directed. If no verdict was returned, the court may
direct the entry of judgment as if the requested verdict had been directed or may
order a new trial.
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MISTRIAL
(Quick Reference)

There appear® be no rule, no statute, and almost no case law with respect
to granting a mistrial in a civil case; however)ialton v. Robert E. Haas Const.
Corp.,259 So.2d 731 (Fla®™DCA 1972), the 3rd DCA reversed the court for
failing to grant a motion for mtrial after a prejudicial remark by an attorney, cert
denied, 265 So0.2d 48 (Fla. 1972); distinguishe@€bwgtinental Baking Co., Inc. v.
Slack, 556 So.2d 754 (Fla"2DCA 1990).Hagan v. Sun Bank. N.A666 So.2d
80 (Fla.2d DCA 1996), indicates thaetmotion for mistrial must be made before
the jury retires to deliberate. See aMorphy v. International Robotic Systems,
Inc., 766 So.2d 1010 (Fla. 2000).

Most cases which discuss mistrial do so in terms of what results flow from a
party 6s mdkaa nistrial eotidno
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JUROR MISCONDUCT
(Quick Reference)

Frequently, attorneys or others advise the court of perceived misconduct by
jurors during the course of a trial. It is essential that parties raise these matters as
soon as they are awaretbém to preserve the issidissan Motor Corp. in U.S.A.

v. Padilla,545 So. 2d 274 (Fla. 3rd DCA 1988%)ampton v. Kennardb33 So. 2d
535 (Fla. 2d DCA 1994).

Although there is no rule or statute to control this situation, the general
practice is for te judge, on the record and in the presence of the attorneys and
parties, to voir dire the jurors separately to determine if anything has occurred
which would influence their decision in the case. This procedure has been
recognized without criticism by theppellate court®olicari v. CerbasK25 So.
2d 998 (Fla. 5th DCA 1993)0cal 675 vKinder,573 So. 2d 385 (Fla. 4th DCA
1991). And in at least one case, a judge was reversed for failing to conduct such a
jury interview. Henderson v. Dade County Sch@&ward 734 So.2d 549 (Fla'3
DCA June 2, 1999).

The voir dire of the jurors may, under certain circumstances, be closed to the
public. Sentinel Star Co. v. Edward37 So. 2d 367 (Fla. 5th DCA 1980), rev.
denied, 399 So.2d 1145 (Fla. 1981). Howeifehe court is considering closing
the hearing, it should considé€mes Publishing Co. \RPenick,433 So. 2d 1281
(Fla. 2d DCA 1983), which required that at least one representative of the news
media be noticed and given an opportunity to be heard ethehthere should be
a closure of the proceedings. There is a stronger argument for closure of the
proceeding when it occurs during the course of the trial than when-augdgstent
interview of jurors is heldSentinel Communications CompanyWatson,615
So.2d 768 (Fla. 5th DCA 1993).

Certain misconduct, if it is proven, may require that a juror be dismissed or a
mistrial declared whether or not the jurors maintain that their verdict will not be
influenced. These include racist remarks made by a fjarother jurorsPowell v.
Allstate Insurance Compan§52 So. 2d 354 (Fla. 1995) or derogatory remarks
about an ethnic group of which one party is a memBanchez v. International
ParkCondominium Association. Inc563 So.2d 197 (Fla. 3rd DCA 1990¥right
v. CTL Distribution, Inc679 So.2d 1233 (Fla"?DCA 1996). They may also
include cases in which jurors conduct their own investigation or experiment.
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Bickel v. State Farm Automobile Insurance Comp&i®y7, So. 2d 674 (Fla. 2d
DCA 1990). Concealg or denying a previous litigation history during voir dire
will also, probably, require the removal of the jufilcox v.Dulcom690 So.2d
1365 (Fla. 8 DCA 1997) (required new trial when discovered later). See also
Birch ex rel Birch v. Albert761 $.2d 355 (Fla. s DCA 2000).
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AMENDMENTS TO CONFORM WITH THE EVIDENCE
(Civil Rule 1.190 (b))

When issues not raised by the pleadings are tried by express or implied
consent of the parties, they shall be treated in all respeitthag had been raised
in the pleadings. Such amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these issues may be made upon
motion of any party at any time, even after Judgment, but failure so to amaihd
not affect the result of the trial of these issues. If the evidence is objected to at the
trial on the ground that it is not within the issues made by the pleadings, the court
may allow the pleadings to be amended to conform with the evidencéahdc
so freely when the merits of the cause are more effectually presented thereby and
the objecting party fails to satisfy the court that the admission of such evidence
will prejudice the objecting party in maintaining an action or defence upon the
meiits.
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MOTION FOR SANCTIONS FOR SPOLIATION OF EVIDENCE

(Quick Reference)

If it is proven that one of the parties or its agents either intentionally or
unintentionally lost, destroyed or altered evidence, Florida law offers (in addition
to separate ese of action) a choice of sanctions including:

A.

Precluding testimony by the expert who lost the evidenéederal
Insurance Co. v. Allister Manufacturing C&22 So.2d 1348 (Fla“‘4

DCA 1993). However, this may not be appropriate if the opposing
partyp s expert had some chance to se
showing that the party is unable to present a case.

Stri king a defendant 6s [ReRuywe.rv. and
Eskes 427 So.2d 306 (Fla3CA 1983)alsoU. S. Fire Ins. Co. v. C

& C Beauty Sales, In6674 So.2d 169 (Fla"®3CA 1996) (withholding
accountantoés report despite six <co
plaintiffs. Grand Hall Enterprises Co. v. Mackouf80 So.2d 275 (Fla.

3 DCA 2001).

Entry of default. Spon©® Manufacturing, Inc. v. Alcovel679 So.2d 771
(Fla. 1996).Rockwell International Corporation v. ManziS61 So.2d
677 (Fla. 3d DCA 1990).

Striking a defense or excluding witneskletropolitan Dade County V.
Bermudez 648 So0.2d 197 (Fla®DCA 1994).

Imposing a rebuttable presumption that shifts the burden of proof (per
F.S. 90.302(2))i and giving an appropriate jury instructionPublic

Health Trust of Dade County v. Valgib07 So.2d 596 (Fla. 198but

seeKi ng v. Natol Sec656 Foicd E335&Flat4a s u a |
DCA 1995); see alsMurphy International v. Robotic Systems Int66

So0.2d 1010 (Fla. 2000).
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F.Excluding testimony of def endant 6s
vehicle which was then sold before plaintiff could examine
Metropolitian Dade County v. Bermudez, 648 So.2d 197 (FlDQA
1994).

(Jury Instruction)

During the course of this trial, you heard evidence concerning certain
(records, documents, physical objects, etc.) that were (lost, destroyed,

etc.) by(party).

When considering such evidence while reaching your verdict, you shall
presume that the (lost/destroyed) (records, documents, physical objects, etc.) would
have revealed information (or evidence) positive folthep p o s i n(gainar t y)
against(party)and negative as fo p a r (deyeihsé/caim)

[This instruction has been used but has not yet been approved by any
appellate court.]



XIl. CHARGE CONFERENCE

INSTRUCTIONS TO JURY
(Civil Rule 1.470(b))

STANDARD JURY INSTRUCTIONS
(RCP Form 1.985)

VERDICTS (PUNITIVE DAMAGES)
(Civil Rule 1.481)

JURYINSTRUCTIONS
(Quick Reference)
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INSTRUCTIONS TO JURY
(Civil Rule 1.470(b))

Not later than at the close of the evidence, the parties shall file written
requests that the court charge the jury on the law set forth in such requests. The
court shallthen require counsel to appear before it to settle the charges to be given.
At such conference all objections shall be made and ruled upon and the court shall
inform counsel of such charges as it will give. No party may assign as error the
giving of any darge unless that party objects thereto at such time, or the failure to
give any charge unless that party requested the same. The court shall orally charge
the jury after the arguments are completed and, when practicable, shall furnish a
copy of its chargeto the jury.



STANDARD JURY INSTRUCTIONS
(RCP Form 1.985)

The forms of Florida Standard Jury Instructions published by The Florida
Bar pursuant to authority of the supreme court may be used by the trial judges of
this state in charging the jury invid actions to the extent that the forms are
applicable, unless the trial judge determines that an applicable form of instruction
IS erroneous or inadequate. In that event, the trial judge shall modify the form or
give such other instruction as the juddetermines necessary to accurately and
sufficiently instruct the jury in the circumstances of the action. In that event, the
trial judge shall state on the record or in a separate order the manner in which the
judge finds the standard form erroneous odetpate and the legal basis of that
finding. Similarly, in all circumstances in which the notes accompanying the
Florida Standard Jury Instructions contain. a recommendation that a certain type of
instruction not be given, the trial judge may follow theommendation made
unless the judge determines that the giving of such an instruction is necessary to
accurately and sufficiently instruct the jury, in which event the judge shall give
such instruction as the judge deems appropriate and necessary. Ivetitattee
trial judge shall state on the record or on a separate order the legal basis of the
determination that such instruction is necessary.
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VERDICTS (PUNITIVE DAMAGES)
(Civil Rule 1.481)

In all actions when punitive damages are sought, the ctestall state the
amount of punitive damages separately from the amounts of other damages
awarded.
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JURY INSTRUCTIONS
(Quick Reference)

1. Language in a court opinion or statute may be modified for clarity and
used for jury instruction if the modificatisndo not distort the original
meaning. Lithgow Funeral Centers v. Loftir60 So.2d 745 (Fla. 1952);
Van Engers v. Hickory House Ind.18 So.2d 657 (Fla. 3rd DCA 1960).

2. Instructions must be accurate and complete statements of the law that
applies to theevidence received and should not be argumentative,
misleading, confusing or tending to unduly emphasize issues or theories
in favor of a particular partySwartz v. Billington 528 So.2d 1371 (Fla.
3rd DCA 1988);Florida East Coast Railway Co. v. Welcil So. 250
(Fla. 1907).
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XIll. ATTORNEY CONDUCT

JURY INSTRUCTION AFTER ADMONITION OF COUNSEL

CODE OF JUDICIAL CONDUCT
(Canon 3)

FLORI DA BAR LAWYERSGO6 GUIDELINES FOR PRC
(M. Trial Conduct & Courtroom Decorum)
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JURY INSTRUCTION AFTER ADMONITION OF
COUNSEL
THE COURT HAS THE DUTY OF MAINTAINING ORDER AND
REPRIMANDING COUNSEL FOR ANY IMPROPER CONDUCT. IN THE
HEAT OF ADVOCACY, COUNSEL MAY BE CARRIED AWAY. THE
ACTION OF THE COURT SHOULD NOT BE INTERPRETED AS FAVORING

OR DISFAVORING EITHER PARTY.
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CODE OF JUDICIAL CONDUCT
(Canon 3)

B. Adjudicative Responsibilities.

(3) A judge shall require order and decorum in proceedings before the judge.

(4) A judge shall be patient, dignified, and courteous to litigants, jurors,
witnesses, lawyers, and others with whom the judge deals in an official capacity,
and shall requwe similar conduct of lawyersind of staff, court officials, and others
subject to the judgeds direction and

(5) A judge shall perform judicial duties without bias or prejudice. A judge
shall not, in the performance of judicial duties, by wadsonduct manifest bias
or prejudice, including but not limited to bias or prejudice based upon race, sex,
religion, national origin, disability, age, sexual orientation, or socioeconomic
status, and shall not permit staff, court officials, and othdsgse ct t o t he
direction and control to do so. This section does not preclude the consideration of
race, sex, religion, national origin, disability, age, sexual orientation,
socioeconomic status, or other similar factors when they are issues in the
proceeding.

(6)A judge shall require lawyers in proceedings before the judge to refrain
from manifesting, by words, gestures, or other conduct, bias or prejudice based
upon race, sex, religion, national origin, disability, age, sexual orientation, or
socio&onomic status, against parties, witnesses, counsel, or others. This Section
3B(6) does not preclude legitimate advocacy when race, sex, religion, national
origin, disability, age, sexual orientation, socioeconomic status, or other similar
factors are isses in the proceeding.
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FLORIDA BAR TRIAL LAWYERS GUIDELINES FOR PROFESSIONAL
CONDUCT

M. Trial Conduct and Courtroom Decorum

1. A lawyer should always deal with parties, counsel, witnesses, jurors or
prospective jurors, court personnel and the judgé wourtesy and civility and
avoid undignified or discourteous conduct which is degrading to the court.

2. Be punctual and prepared for any court appearance.

3. Stand as court is opened, recessed or adjourned; when the jury enters or
retires from the aortroom; and when addressing, or being addressed by, the court.

4. Examination of jurors and witnesses should be conducted from a suitable
distance. A lawyer should not crowd or lean over the witness or jury and during
interrogation should avoid blockirapposing counsel's view of the witness.

5. Counsel should address all public remarks to the court, not to opposing
counsel.

6. A lawyer should avoid disparaging personal remarks or acrimony toward
opposing counsel.

7. Counsel should refer to all aduyersons, including witnesses, other
counsel, and the parties by their surnames and not by their first or given names.

8. Only one attorney for each party shall examine, or cross examine each
witness. The attorney stating objections, if any, during dagamination, shall be
the attorney recognized for cross examination.

9. Counsel should request permission before approaching the bench. Any
documents counsel wish to have the court examine should be handed to the clerk.

10. Have the clerk premark the ptential exhibits.

11. Any paper or exhibit not previously marked for identification should first
be handed to the clerk to be marked before it is tendered to a witness for
examination. Any exhibit offered in evidence should, at the time of such offer, be
handed to opposing counsel.

12. In making objections, counsel should state only the legal grounds for the
objection and should withhold all further comment or argument unless elaboration
Is requested by the court.

13. Generally, in examining a witnesguasel shall not repeat or echo the
answer given by the witness.

14. Offers of, or requests for, a stipulation should be made privately, not
within the hearing of the jury, unless the offeror knows or has reason to believe the
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opposing lawyer will accept.

15. In opening statements and in arguments to the jury, counsel shall not
express personal knowledge or opinion concerning any matter in issue.

16. Counsel shall admonish all persons at counsel table that gestures, facial
expressions, audible commentor the like, as manifestations of approval or
disapproval during the testimony of witnesses, or at any other time, are absolutely
prohibited.

17. During trials and evidentiary hearings the lawyers should mutually
agree to disclose the identities, ataration of witnesses anticipated to be called
that day and the following day, including depositions to be read, and should
cooperate in sharing with opposing counsel all visughlequipment.

18. A lawyer should not mark or alter exhibits, charts, graphd diagrams
without opposing counsel's permission or leave of court.

19. A lawyer should abstain from conduct calculated to detract or divert the
factfinder's attention from the relevant facts or otherwise cause it to reach a
decision on an impermigge basis.

20. A lawyer's word should be his or her bond. The lawyer should not
knowingly misstate, distort, or improperly exaggerate any fact or opinion and
should not improperly permit the lawyer's silence or inaction to mislead anyone.

21. A charge ofmpropriety by one lawyer against another in the course of
litigation should never be made except when relevant to the issues of the case.

22. A lawyer should not pay, offer to pay, or acquiesce in the payment of
compensation to a witness contingenbmighe content of his testimony or the
outcome of the case. A lawyer, however, may advance, guarantee or acquiesce in
the payment of:

(a) expenses reasonably incurred by a witness in attending or
testifying;

(b) reasonable compensation to a witness ®Idst time in
attending or testifying;

(c) areasonable fee for the professional services of an expert
witness.

23. In appearing in his or her professional capacity before a tribunal, a
lawyer should not:

(a) state or allude to any matter that he a@ Bas no reasonable basis to
believe is relevant to the case or that will not be supported by admissible evidence;

(b) ask any question that he or she has no reasonable basis to believe is
relevant to the case and that is intended to degrade a witndbkgioperson ;

(c) assert one's personal knowledge of the facts in issue, except
when testifying as a witness;

(d) assert one's personal opinion as to the justness of a cause, as to the



credibility of a witness, as to the culpability of a civil litigant,as to the guilt or
iInnocence of an accused; but may argue, on the lawyer's analysis of the evidence,
for any position or conclusion with respect to the matters stated herein.

24. A question should not be interrupted by an objection unless the question
Is patently objectionable or there is reasonable ground to believe that matter is
being included which cannot properly be disclosed to the jury.

25. A lawyer should address objections, requests and observations to the
court and not engage in undignifieddiscourteous conduct which is degrading to
court procedure.

26. Where a judge has already made a ruling in regard to the inadmissibility
of certain evidence, a lawyer should not seek to circumvent the effect of that ruling
and get the evidence before fbey by repeated questions relating to the evidence
in question, although he is at liberty to make a record for later proceedings of his
ground for urging the admissibility of the evidence in question. This does not
preclude the evidence being properlyrattied through other means.

27. A lawyer should not attempt to get before the jury evidence which is
improper .

28. A lawyer should scrupulously abstain from all acts, comments and
attitudes calculated to curry favor with any juror, by fawning, flattaggual or
pretended solicitude for the juror's comfort or convenience or the like.

29. A lawyer should never attempt to place before a tribunal, or jury,
evidence known to be clearly inadmissible, nor make any remarks or statements
which are intended timproperly influence the outcome of any case.

30. A lawyer should accede to reasonable requests for waivers of procedural
formalities when the client's legitimate interests are not adversely affected.

31. Attorneys should not knowingly misstate, misrgprg or distort any
fact or legal authority to the court or to opposing counsel and shall not mislead by
inaction or silence. Further, if this occurs unintentionally and it later discover, it
should immediately be disclosed or otherwise corrected.
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XIV. CONTEMPT

DIRECT CONTEMPT PROCEDURES
(Checklist)

INDIRECT CONTEMPT PROCEDURES

(Checklist)



DIRECT CONTEMPT PROCEDURES
(Checklist)

(occurringwithin "presence” of judge)

Criminal
(To punish for offensive conduct against the court, its judgments, orders or
process [Criminal Rule 3.830])

1. Initiated by order of the court which is based upon personal knowledge or upon
motion directed to courfproceedings may be invoked forthwith upon occurrence
of contemptuous conduct

2. Summary procedure is appropriate and written charges or affidavits are not
necessary

3. Inform defendant of accusation

4. Inquire of defendant whether any cause can berskdy defendant should not
be adjudged guilty of contempt and sentenced therefor

5. Allow defendant found guilty to present evidence of excuse or mitigating
circumstances

6. Sentencing

a. must be pronounced in open court in presence of defendant

b. may be confinement, fine, or both

c. sentence based on mpmy verdict shall not exceed six months

d. confinement must be to county jail exclusively for fixed period not to
exceed one year, Section 775.02, Florida Statutes

e. fine may not exceed $500.@kction 775.02, Florida Statutes.

7. Judgment must
a. be in writing

b. be signed by judge
c. recite facts upon which findings are based
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Civil
(To compel obedience to orders made by court for benefit of parties, or to preserve
or enforce rights of pées)

1. Initiated by court or on motion of party or person having standing; proceedings
may be invoked forthwith upon occurrence of contemptuous conduct

2. Summary procedure is appropriate
3. Inform respondent of accusation

4. Inquire of respondenthether cause can be shown why respondent should not
be adjudged guilty of contempt and sentenced therefor

5. Sanctions
a. may be confinement, fine or both
b. sentence based on Rpiny verdict shall not exceed six months
c. confinement must be to cdynail exclusively
d. sentence of confinement should be for indefinite period
e. sentence to confinement must contain a meaningful purge provision
f. attorney's fees and costs may be assessed

6. Judgment must
a. be in writing
b. be signed by judge
c. recite facts upon which findings are based
d. specifically find the ability of respondent to comply with the order
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INDIRECT CONTEMPT PROCEDURES
(Checklist)

(occurring outside the "presence” of judge)

Criminal
(To punish for offensive conduct agsirthe court, its judgments, orders or
process [Criminal Rule 3.830])

1. Initiated on order of the court which is based on affidavit of any person having
knowledge of the facts

2. Order to show cause shall
a. allege essential facts constituting theteompt
b. direct defendant to appear and show cause why defendant should not be
held in criminal contempt
c. specify time and place of hearing, allowing reasonable time for
preparation of defense

3. Defendant may file an answer, one of theolwlhg defensive pleadings, or do
nothing, failure to plead is not an admission of guilt :

a. motion to dismiss order to show cause

b. motion for statement of particulars

c. answer by denial, explanation, or defense

4. Court may order arrest of defentlaif necessary to ensure appearance;
defendant has right to bail

5. Arraignment on Order: at time of hearing or prior thereto upon request

6. Hearing on merits of order
a. all issues of law and fact shall be tried by the judge
b. judge may conduct heag with or without assistance of prosecuting
attorney or specially appointed attorney
c. defendant's due process rights must be honored, including right to counsel,
right to compulsory process, and right to testify or refuse to testify

7. Setencing
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a. inform defendant of charge and judgment and inquire of defendant
whether any cause can be shown why sentence ought not be imposed

b. allow defendant to present evidence of excuse or mitigating circumstances
c. must be pronounced in open courpiasence of defendant

d. may be confinement, fine, or both

e. sentence based on Aory verdict shall not exceed six months

f. confinement to county jail exclusively for fixed period not to exceed one
year Section 775.02, Florida Statutes

8. Judgmenmust
a. be in writing
b. be signed by judge
c. recite facts upon which findings are based; failure to do so may invalidate
judgment
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Civil

1. Initiated on motion of party or person with standing

2. Service of motion and notice of hearing
a. must e made on respondent or his counsel
b. motion must specify acts claimed to be contemptuous
c. notice of hearing must specify time and place

3. Hearing on merits
a. inform respondent of accusation
b. initial burden of proof is on moving party
c. once na-compliance with order is admitted or established, burden shifts
to respondent to show excuse or inability to perform

4. Judgment must
a. be in writing
b. be signed by judge
c. recite facts upon which findings are based
d. specifically find the abity of respondent to comply with the order

5. Sanctions
a. may be confinement, fine, or both
b. sentence based on rRpmy verdict shall not exceed six months
c. confinement must be to county jail exclusively
d. sentence of confinement should be indefiperiod
e. sentence to confinement must contain a meaningful purge provision
f. attorney's fees and costs may be assessed

g. allow defendant to present evidence of excuse or mitigating circumstances

h. must be pronounced in open court in presendefendant

I. may be confinement, fine, or both

j. sentence based on nfmy verdict shall not exceed six months

k. confinement to county jail exclusively for fixed period not to exceed one
year Section 775.02, Florida Statutes

6. Judgment must
a. be n writing
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b. be signed by judge
c. recite facts upon which findings are based; failure to do so may invalidate
judgment
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XV. FINAL ARGUMENT

FINAL ARGUMENT INSTRUCTION

FINAL ARGUMENT INSTRUCTION
(Alternate)

SENDING THE JURY TO DELIBERATE
(Dialogue)

IMPROPER ARGUMENT
(Quick Reference)
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CLOSING ARGUMENT
(Standard Jury Instructions 7.0)

MEMBERS OF THE JURY, YOU HAVE NOW HEARD ALL OF THE
EVIDENCE IN THIS CASE. THE ATTORNEYS WILL NOW MAKE THEIR
FINAL ARGUMENTS. WHAT THE ATTORNEYS SAY IS NOT EVIDENCE.
THE ARGUMENTS ARE A FINAL OPPORTUNITY FOR THE ATORNEYS
TO DISCUSS THE CASE AND TO PERSUADE YOU TO REACH A VERDICT
IN FAVOR OF THEIR CLIENTS.
EACH SI DE HAS EQUAL TI ME. (Pl aintiff
(Defendant s attorney) W LL THEN MAKE |

FI NALLY, ( Pl e)iMAY MAKE AREBATTALARGUMENT.

PLEASE GIVE THE ATTORNEYS YOUR CLOSE ATTENTION.



FINAL ARGUMENT INSTRUCTION
(Alternate)

THE ATTORNEYS WILL NOW HAVE AN OPPORTUNITY TO
ADDRESS YOU AND MAKE THEIR FINAL ARGUMENTS. THE
ARGUMENTS ARE NOT TO BE CASIDERED BY YOU AS EITHER
EVIDENCE IN THE CASE OR AS YOUR INSTRUCTION ON THE LAW.
NEVERTHELESS, THESE ARGUMENTS ARE INTENDED TO HELP YOU
PROPERLY UNDERSTAND THE ISSUES, THE EVIDENCE, AND THE
APPLICABLE LAW, AND SO YOU SHOULD GIVE THEM YOUR CLOSE
ATTENTION.

THE ATTORNEYS, IN MAKING THEIR ARGUMENT, WILL BE
REFERRING TO THE TESTIMONY AS THEY RECALL IT. THEY WILL NOT
KNOWINGLY MISSTATE THE TESTIMONY, BUT IF THEIR
RECOLLECTION DIFFERS FROM YOURS, YOU SHOULD RELY UPON
YOUR OWN RECOLLECTION OF T TESTIMONY.

COUNSEL FOR THE PLAINTIFF WILL SPEAK FIRST, FOLLOWED
BY COUNSEL FOR THE DEFENSE. COUNSEL FOR THE PLAINTIFF WILL
THEN HAVE AN OPPORTUNITY TO ADDRESS YOU AGAIN TO REBUT
THE ARGUMENTS OF THE DEFENSE. THE COURT HAS GIVEN THE

LAWYERS AN EQUAL AMOUNT OF TIME. THE TIME IS ADEQUATE,
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BUT IT IS LIMITED. THEREFORE, THE LAWYERS WILL BE
ATTEMPTING TO MAKE THE BEST USE POSSIBLE OF IT AND WILL

REQUIRE YOUR UNDIVIDED ATTENTION.



SENDING THE JURY TO DELIBERATE
(Dialogue)

(At the close of inatictions, but before the jury retires, call counsel to the bench
and inquire.)

HAS THE COURT GIVEN THE INSTRUCTIONS IT ADVISED
COUNSEL IT WOULD GIVE?

ARE THERE ANY OBJECTIONS TO THE INSTRUCTIONS AS GIVEN
BY THE COURT WHICH ARE NOT ALREADY OF RECORD

THANK YOU, YOU MAY STEP BACK.

(To jury.)

AT THIS TIME, MR./MS. (alternate)]T IS THE DUTY OF THE COURT
TO RELEASE YOU FROM FURTHER SERVICE ON THIS JURY. BECAUSE
OF THE ORDER IN WHICH YOUR NAMES WERE DRAWN, YOU HAVE
BEEN SEATED AS AN ALTERNAE JUROR. IT WAS NECESSARY THAT
WE HAVE YOU SERVE IN CASE ONE OF THE OTHER JURORS WAS
UNABLE TO COMPLETE HIS SERVICE. FORTUNATELY, THEY HAVE
ALL BEEN ABLE TO COMPLETE THE TRIAL, AND IT WILL NOT BE
NECESSARY FOR YOU TO SERVE WITH US ANY LONGER. ALTH@5H |
CANNOT LET YOU GO INTO THE JURY ROOM WITH THE JURY, YOU

ARE WELCOME TO REMAIN HERE IN THE COURTROOM, IF YOU
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WISH, TO HEAR THE VERDICT. IF NOT, YOU MAY RETURN TO THE
JURY POOL ROOM AND TELL THE DEPUTY CLERK YOU HAVE BEEN
RELEASED. ON BEHALFOF ALL OF US, | THANK YOU FOR YOUR
SERVICE.

THE DEPUTY CLERK WILL BE SURE THAT ALL OF THE ITEMS IN
EVIDENCE ARE TOGETHER ALONG WITH THE VERDICT FORM AND
THE BAILIFF WILL DELIVER THOSE TO THE JURY ROOM AS SOON AS
THEY ARE ASSEMBLED.

AS SOON ASTHE VERDICT FORM IS SIGNED, KNOCK ON THE
DOOR AND ADVISE THE BAILIFF THAT YOU HAVE A VERDICT. HE
WILL SEE TO IT THAT ALL COURT PERSONNEL ARE PRESENT BEFORE
HE RETURNS YOU TO THE COURTROOM.

THE JURY MAY NOW RETIRE TO DELIBERATE.

(After the jury rdires.)

ARE THERE ANY OTHER MATTERS WHICH REQUIRE OUR

ATTENTION AT THIS TIME? IF NOT, WE WILL STAND IN RECESS AND

AWAIT THE CALL OF THE JURY.
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IMPROPER ARGUMENT
(Quick Reference)
Rules Regulating the Florida Bar- Rule 4-3.4
(e) A lawyer shall nb in trial, allude to any matter that the lawyer does not
reasonably believe is relevant or that will not be supported by admissible evidence,
assert personal knowledge of fact in issue except when testifying as a witness, or
state a personal opini@s to the justness of a cause, the credibility of a witness,

the culpability of a civil litigant, or the guilt or innocence of an accused.

Courts have ruled that it is improper for a lawyer to argue the following:
A. Sympathy for a party
1. verdictshould in some part be motivated by effect a finding of liability

might have on doctor's professional reputatidiose v. Coastal Emergency
Services of Fort Lauderdale, In673 So.2d 81 (Fla. 4th DCA 1996).

2. plaintiffs lack of ability to compete metarily with defendantierce v.
Smith, 301 So.2d 805 (Fla. 2d DCA 1974).

3. the financial burden a verdict for the plaintiff would have on the
defendantPadrino v. Resnicl§15 So. 2d 698 (Fla. 3d DCA 1992).

4. economic impact of verdict on a defant.Hickling v. Moore,529 So. 2d
1270 (Fla. 4th DCA 1988).

5. "the new American dreamEowler v. N. Goldring Corp582 So. 2d 802
(Fla. 1st DCA 1991).
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B. Prejudice against a party

1. Ayou are going to say. OBandalen yo
of your assets and everything that you ggbu have tried to destroy this

family, you have put resources behind him in cases that are slightly unreal.
They have done things that you can't possibly imagine and Eddie is
supposed to be able to go and counteract this type of resources. It's
absolutely and Boodéenalhcl w Youngdpg9oSe.2d 850 e . 6
(Fla. 3d DCA 1985).

2. The railroad hired "not one, but three brilliant lawyers...to try to keep

from paying any money." Railrodthd complete disregard for human life

in its pursuit of the almighty dollal.yusy. Apalachicola  Northern

Railroad, 130 So.2d 580 (Fla. 1961); See aMu r phy v. Il nt 6
Systems, Inc.766 So.2d 1010 (Fla. 2000).

3. Comparing the defendant tootse nickel and dime carnival" throwing
"pixie dust" to delude the juror®Valt Disney World Co. v. Blalock640
So0.2d 1156 (Fla. 5th DCA 1994).

4. Defendants are despicable and they and their lawyers areKierdgall
Skating Center v. Martim{48 S. 2d 1137 (Fla. 3d DCA 1984).

5. Corporate America. You know, the folks that brought you the gas tank
that explodes, and agent orange and silicone breast impBelisouth
Human Resources Administration. Inc. v. Colata#dil So. 2d 427 (Fla. 4th
DCA 1994).

C. Prejudice against opposing counsel

1. referring to attorney as "the man from Tampa" who was playing-"hide
the-ball* and objected to every item of eviden&an v. State457 So.2d
1084 (Fla. 4th DCA 1984).

2. counsel for the defendant "li¢nl the jury" and "committed a fraudSun
Supermarkets. Inc. v. Fields68 So. 2d 480 (Fla. 3d DCA 1990).

3. accusingpposing counsalf "fraud," hiding evidence, puttingp
roadblocks to the discovery of evidence to be produced in response to
disoovery demand€merson Electric Co. v. Gargié23 So. 2d 523 (Fla.

162



3d DCA 1993).

4. "Remember as you sit in the jury room that [plaintiffs attorney] wants to
try to keep these pictures out'(photos had been objected t&anchea.
Benagcheas73 So 2d 992 (Fla. 3d DCA 1991).

5. plaintiffs attorneygoutinely ask eight to tetimes what acaseis
worth. Laberge v. Vancleav®34 So. 2d 1176 (Fla. 5th DCA 1988).

6. the defense attorney was there to tell the jury the truththaed

plaintiffs atbrney would do anything to advance his ca&subert v.

Allstate Insurance Co0.603 So. 2d 554 (Fla. 5th DCA 1992); See also
Mur phy v. |l nt 61 MWe3Inad10lO (FB.y26800)e ms , |l nc

7. all claimant's lawyers ask for more than they expecdeive ( or
defense lawyers always claim their clients are innocent or the damages
are minor.)Hartford Accident anéhdemnity Cov. Ocha,472 So. 2d
1338 (Fla. 4th DCA 1985).

8. speaking objections during defendant's closicigiming that deferes

counsel's arguments were a complete fabrication and a total
misrepresentatioof the evidence. Owens Corning FiberglaSorp.v.

Naomi Cranef83 So0.2d 552 (Fla.BDCA 1996); See alsMur phy v . I
Robotic Systems, Inc766 So.2d 1010 (Fla. 20Q00)

D. Unfounded attacks on credibility of party/witness (or bolstering
credibility)

1. chiropractors are more ready to give permanent impairment ratings than
other physiciansSilva v. Nightingale 619 So. 2d 4 (Fla. 5th DCA 1993);
See alsiMurphy v. In© | Robot i c 766 ®%&2d &0d0s(Fla. 2000k .

2. plaintiffs doctor found permanent injury "as he usually dd&shubert.
Allstate Insurance Co0.603 So. 2d 554 (Fla. 5th DCA 1992); See also
Murphy v. |l nt 61 MW&EInAd 10AgFlaS2pa0t e ms | nc

3. defendants are "liarsPier 66 v. Poulos542 So.2d 377 (Fla. 4th DCA
1989).

4. medical expert "nothing more than an unqualified doctor who prostitutes
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himself for the benefit of lawyers" giving "magic testimony" because of
"special elationship” with lawyer that allowed lawyer to present "a work of
fiction." Venning v. Roe616 So. 2d 604 (Fla. 2d DCA 1993).

5. the plaintiffs injury is "lawsuit pain”, plaintiff is perpetuating a fraud on
court. George v. Manng22 So. 2d 151 (Fla3d DCA 1993); See also
Murphy v. |l nt 61 MWeHInAd 10O (FB.\26800)e ms | nc

6. suggestions of perjury and collusion on the part of parties or witness
(without evidence)Griffith v. ShamrockVillage Inc., 94 So. 2d854 (Fla
1957),Stae v. Castillo486 So. 2d 565 (Fla 1986)enning v. Roe616 So.
2d 604 (Fla. 2d DCA 1993).

7. call witness a liar (with no factual basisaas v. Atlas Chemical C®%23
So. 2d 525 (Fla. 3d DCA 1993Xing V. National Security Fire and
Casualty Co656 So.2d 1338 (Fla. 4th DCA 1995).

8. but, okay to call party a liar if there is ample evidentiary basis to dispute
credibility. Forman v. Wallshein671 So.2d 872 (Flad DCA 1996),
Brown v. State678 So.2d 910 (4th DCA 1996).

9. police officer wasnot the type of man to come" into a courtroom and
violate a "sacred oathCisneros v. State of Florid&78 So.2d 888(Fla."4
DCA 1996).

E. Golden Rule

1. jury should place themselves in plaintiffs position and award an amount of
money they would dare if they had been the victimGables Hospital Inc.

v. Zabala,520 So. 2d 653 (Fla. 3d DCA 1988Jjagid v. M0z0,135 So.2d

772 (Fla. 1st DCA 1962).

2. jurors should imagine the injured party's anguish and frustr&mmen v.
Pollack,674 So.2d 805R]a. 3d DCA 1996).

3. "If the shoe is on the other food, would you wear National CarRental
Svstem v. Bostic423 So. 2d 915 (Fla. 3d DCA 1982).

4. "Now, | ask you, if you had been the unfortunate person who had slid
into the reafend of that carhow would you want to be judged" All | ask
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you to do is bring back your verdict as you would want some jury to bring
back a verdict for you.Miku v. Olmen,193 So.2d 17 (Fla."4DCA 1966),
cert. denied201 So. 2d 232 (Fla. 196 {hut seeCleveland

Clinic Florida v.Wilson 685 So.2d 15 (FId" BCA 1996) harmless error

5. (in nuisance suit) "envision yourselves pulling rats out of your pools,

bails of pine straw starting fires in your yard, and thousands of mosquitos

and other vermin flying in youreighborhood."Tremblay v. Santa Rosa

County 688 So. 2d 985 (Fla. 1st DCA 1998ge alsoMur phy v. | T
Robotic Systems, Inc766 So.2d 1010 (Fla. 2000).

F. Attorney's opinion

1. attorney's personal belief in the justness of the cause, the ctedibili
witnessesor his personalknowledge of the factsn issue Hillson v.
Deeson383 So. 2d 732 (Fla. 3d DCA 1980).

2. personal belief in his client or in the justice of the client's cause. Miami
CoinrO-Wash. Inc. v. McGoughl195 So. 2d 227 (Fla. 5tBCA 1980),
Albertson's v. Brady475 So. 2d 986 (Fla. 2d DCA 1989), Sequin v. Hauser
Motor Company, 350 So.2d 1089 (FIAaBCA 1977).

3. attorneyodés personal feelings as t
veracity of witnessesRiley v. Willis, 585So. 2d 1024 (Fla5th DCA
1991).

4. personal opinion hospitals decision "the most ridiculous decision that
anybody has ever made in historgaptist Hospital Inc. v. Rawsoit,74

So0.2d 777 (Fla.®L1DCA 1996);See alstMur phy v. 1 ntdl Rob
Inc., 766 So0.2d 1010 (Fla. 2000).

5. defense's theory of fault was "ridiculous”, defendant presented testimony

that was "ridiculous” and truck driver did an exceptional job in avoiding
fatalities.Sacred Heart Hosoital of Pensacola v. St@&&€, So. 2d 86 (Fla.

1st DCA 1995); Seealddur phy v. Il nt 61 ®W6Boo2di ¢ S
1010 (Fla. 2000).

G. Facts outside record

1. suggesting driver has or has not been charged with a traffic violation.

16€



Moore v. Tavlor Concrete & Supplv Company. Irs53 $. 2d 787 (Fla. 1st
DCA 1989).

2. say that his client was not charged with causing the auto accident (When
he was, and an order in limine had been enteEdass v. Hankeyg62 So.
2d 392 (Fla. 5th DCA 1995).

3. the plainti ff ghat henwilt ileedtably have asnew at t 1
father at sometime in the futurBto v. Potashnick488 So. 2d 100 (Fla. 4th
DCA 1986).

4. defendant would have apologized for being at fault except "his lawyers
are keeping him from it.Riley v. Wills, 585 So. 2d 124 (Fla. 5th DCA
1991).

5. "walking out of court yesterday, Billy [plaintiff] wants to know what are
they going to do to Mr. Wiggins [defense expert]. For what? Well, he didn't
tell the truth."Sacred Heart Hospital of Pensacola v. St@3®, So. 2d 676
(Fla. 1 DCA 1995).

6. testifying (in guise of argument) as to the substance of telephone
conversation attorney had with opponent's expert witrigssk v. Addis,

493 So. 2d 539 (Fla. 3d DCA 198&ee alsoMur phy v. | nt O
Systems, Inc.766 So0.2dL010 (Fla. 2000).

7. any statement which will reflect the amount of the insured's policy limit.
Auto-Owners Insurance Co. v. Denber83 So. 2d 1109 (Fla. 1st DCA
1980).

8. challenge an opponent to explain matters in closing argument which are
outsice the evidence and the issuBsggins v. Mariner Boat Workdnc,

545 So. 2d 430 (Fla. 2d DCA 1989); See ador phy v . | nt O
Systems, Inc.766 So.2d 1010 (Fla. 2000).

9. "not to worry whether the defendant will contribute a dime of money" (as
reference to insurancelicaise v. Gagnor597 So. 2d 305 (Fla. 4th DCA
1992).

10. to suggest insurance coverage is available to pay the juddsbectier
v. Pomeroy253 So. 2d 421 (Fla. 197 Beppe v. Clos307 So. 2d 886 (Fla.




3d DCA 1975).

11. "chdlenged" plaintiff's attorney to explain in his closing why he used
depositions of 3 eye witnesses and didn't bring witnesses to the trial so that
they could be subjected to cross examinatiBiggins v. MarinerBoat
Works. Inc.,545 So. 2d 430 (Fla. 2d ¥1989).

12. place a monetary value on the life of the decedent just as a monetary
value is placed on an $18 million Boeing 747 or an $8 million SCUD
missile. Public Health Trust of Dade Countv v. Getét3 So. 2d 126 (Fla.

3d DCA 1993).

13. comment omrexluded evidenceMaercks v. Birchansky549 So. 2d 199
(Fla. 3d DCA 1989).

14. comment on what a missing witness would have saidarnival
Cruise Lines v. Rosali®46 So. 2d 736 (Fla. 3d DCA 1984).

15. future medical treatment will be free at theAVhospital. Goff v.
392208 Ontario. Ltd539 So. 2d 1158 (Fla. 3rd DCA 1989).

H. Effect on the community

1. a verdict for plaintiff would bring an immediate halt to hog hunting in
OkeechobeeNorman v. Gloria Farms. Inc668 So. 2d 1016 (Fla. 4th DCA
1996); See alsMur phy v. |l nt 61 H6 Podd 1010 (Fy st er
2000).

2. the opportunity that you have is to speak with a voice so loud and so
strong and so firm that it will be heard from here to MiagiH. Inv. and
Development Corp. Kincaid, 495 So. 2d 768 (Fla. 5(hCA 1986).

3. "if you let them get away with irresponsible medicine, then you breed
irresponsible medicineBaptist Hospital v. Rawsoi%74 So.2d 777 (Fla. 1st

DCA 1996); SeealsMur phy v. 1 ntdl ®WOSWARIINI® Sy s
(Fla. 2000).

4. as the, "conscience of the community”"send a message" with this
verdict.Maercks v. Birchanskyh49 So.2d 199 (Fla. 3rd DCA 1989).
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5. you are "the conscience of the community" (without an invitation to
punish the defendw). Florida Crushed Stone v. Johns&46 So.2d 1102

(Fla. 5th DCA 1989)Superior Industries International. Inc. v. Fauig5

So.2d 376 (Fla. 5th DCA 1997) rev. denied 700 So. 685 (Fla. 1997); See
alsoMur phy v. |l nt 61 MWeHInAd1D0(FIaS30R0)Y. e ms I |

6. "...its going to happen to other people. You've got to stop it [medical
malpractice] right here and nowBrumage v. Plummer502 So. 2d 966
(Fla. 3d DCA 1987).

7. suggesting that bringing frivolous lawsuits is one of the major flls o
society.Bell South Human Resources Administration. Inc. v. Colat4a,
So0.2d 427 (Fla."ADCA 1994).

8. "it is absolutely ridiculous. This is why we're here. This is why our
courtrooms are crowded and this is why we read articles in the newspaper,
because of things like thatStokes v. Wet 'N Wild. Inc.523 So. 2d 181

(Fla. 5th DCA 1988).

9. raised the "insurance crisi®avidoff v. Segerts51 So. 2d 1274 (Fla. 4th
DCA 1989).

10. discuss the relationship between verdicts in auto collisioes caisd
rising insurance premiumgussell v. Guider362 So. 2d 55 (Fla. 4th DCA
1978).

11. the plaintiff and family would become public charges unless a verdict
favorable to the plaintiff is returne®ogers v. Meyer240 So. 2d 516 (Fla.
5th DCA 1970).

12. make an example of expert withess by returning verdict against side
calling him.Block v. Addis,493 So. 2d 539 (Fla. 3d DCA 1986); See also
Murphy v. |l nt 61 M™WeHSnAd101® (FB.y26800)e ms |, |l nc

13. if the jury should find the defendandefenses not credible, it should
deal "very, very harshly" with defendant§acred Heart Hospital of
Pensacola v. Stoné50 So. 2d 676 (Fla. 1st DCA 1995); See &kophy
V. I ntdl Robé6iSe2dI0iG(Flae 20680). | nc . ,

14. "I want you 6 send a message to Erie, Pennsylvari@ié Insurance




Company v. Busby394 So. 2d 228 (Fla. 5th DCA 1981).

I. Pretrial or post trial procedures

1. don't worry about the amount of damages because if the award is too
high, the courtcan reduce it tlmughremittitur . City Provisioners v.
Anderson578 So. 2d 855 (Fla. 5th DCA 1991 )

2. if the jury makes a mistake in the verdict some other court will correct it.
Blackwell v. State79 So. 731 (Fla. 1918).

3. defendant should not have defendedrejaction but should have put $6
million on the table to settldzayden v. Guerrerai74 So. 2d 320, (Fla. 3d
DCA 1985).

4. opposing counsel hid evidence and put up roadblocks to the discovery of
evidence in response to discovery demakaserson Elecic Co. v. Garcia,
623 So.2d 523 (Fla. 3d DCA 1993).

J. Highly emotional argument

1. (on issue of damages) "I know last night | did not sleep. | know that last
night was probably the first time in a long time that | told my wife that |
loved her. | knowthat | was in fear last night, not fear of dying but fear of
living if someone | loved died Metropolitan Dade County v. Cifuentes/3

So. 2d 297 (Fla. 3rd DCA 1985).

2 . comparing pl a-i"having hisfsonsbrowght peforeihienn c e
and seeinghim shot to death™ (when immaterial to the issues of the
lawsuit). Eastern Steamship Lines. Inc. v. Mart@80 So. 2d 1070 (Fla. 3d

DCA 1970.)

K. Currying favor with jury

1. calling jurors by their first nameSummings Alabama v. Allbritton,
548So0. 2d 258 (Fla. 1st DCA 1989).

2. telling jurors that h#8liked thejury when he picked them and...continued
to like them."Kelly v. Mutnich,481 So. 2d 999 (Fla. DCA 1986).
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XVI. JURY INSTRUCTIONS

WRITTEN JURY INSTRUCTIONS
(Monologue)

SEQUESTRATION OF THE JURY
(Monologue)

SENDING JURY TO DELIBERATE
(Monologue)

INSTRUCTIONS TO JUR
(Rule 1.470(b))

SUMMING UP AND COMMENTARY BY JUDGE
(Florida Statutes 90.106)
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WRITTEN JURY INSTRUCTIONS
(Monologue)

TO ASSIST YOU IN FOLLOWING THE LAW AS | INSTRUCT YOU,
THE INSTRUCTIONS HAVE BEEN REDUCED TO WRITING. WE HAVE A
COPY OF THE WRITTEN INSTRUCTIONS FOR EACH OF YOU. ALSO,
YOU MAY TAKE THESE INSTRUCTIONS WITH YOU TO THE JURY
ROOM FOR USE DURING YOUR DELIBERATIONS. AFTER YOU
DELIBERATE AND RETURN YOUR VERDICT, | WILL NEED ALL 6(12)

OF YOUR JURY INSTRUCTION PACKETS BACK.
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SEQUESTRATION OF THE JURY
Cell Phones and Laptops
(Monologue)

DURI NG THE JURYO®6S DELI BERATI ON YOU M
SEQUESTERED. THAT IS, YOU MUST NOT COMMUNICATE WITH OR
CONSULT ANY PERSON OR SOURCE OF INFORMAON OTHER THAN
YOUR COMMUNICATIONS WITH ME THROUGH OUR BAILIFF. TO BE
SURE THERE IS NO CHANCE OF THIS RULE BEING VIOLATED, EVEN
UNINTENTIONALLY, OUR BAILIFF WILL NOW BE COLLECTING ALL
CELL PHONES, LAPTOP COMPUTERS, ADPOS, B
PILOTS AND OTHER COMMUNICATION DEVICES. WE HAVE A SECURE
CABINET HERE IN THE COURTROOM WHER EHE WILL STORE THESE.
THEY WILL BE RETURNED TO YOU WHEN YOU HAVE RENDERED

YOUR VERDICT.
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SENDING JURY TO DELIBERATE
(Monologue)

(At close of instructions, but before justires, call counsel to the bench and
inquire.)

HAS THE COURT OMITTED ANY INSTRUCTIONS THAT THE
COURT ADVISED COUNSEL IN THE INSTRUCTION CONFERENCE IT
WOULD GIVE IN THIS CASE?

ARE THERE ANY OBJECTIONS TO THE INSTRUCTIONS AS GIVEN

BY THE COURT?
(To jury)

WHEN YOU HAVE REACHED A VERDICT, KNOCK ON THE DOOR

AND INFORM THE BAILIFF.

YOU MAY RETIRE NOW TO DELIBERATE YOUR VERDICT.
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INSTRUCTIONS TO JURY
(Civil Rule 1.470(b))

€.. The court shall orally aompetadge t h
and, when practicable, shall furnish a copy of its charges to the jury.
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SUMMING UP AND COMMENT BY JUDGE
(Florida Statutes 90.106)

A judge may not sum up the evidence or comment to the jury upon the
weight of the evidence, the credibility of thvtnesses, or the guilt of the accused.
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XVIl. JURY DELIBERATIONS

ANSWERS TO JURY INQUIRES DURING DELIBERATIONS
(Rule of Civil Procedure 7.3(a))

READ-BACK OF TESTIMONY
(Rule of Civil Procedur&.3(b)

JURY QUESTIONS
(Quick Reference)

JURY DEADLOCKED INSTRUCTION
(Civil Instruction 7.3)

UNANIMOUS VERDICT NOT POSSIBLE
(Monologue)




ANSWERS TO JURY INQUIRE DURING DELIBERATIONS
(Rule of Civil Procedure 7.3(a))

MEMBERS OF THE JURY, | HAVE DISCUSSED YOUR [NOTE]
[QUESTION] WITH THE ATTORNEYS. YOU HAVE [ASKED THE
FOLLOWING QUESTION] [MADE THE FOLLOWING REQUEST]:

(read juroro6s note)

IF 1 HAVE NOT READ YOUR [NOTE] [QUESTION] CORRECTLY,
PLEASE RAISE YOUR HAND.

(clarify question as needed)
1. THE ANSWER IS:

OR

2.1 AM NOT ABLE TO [ANSWER] [RESPOND TO] THIS [QUESTION]
[REQUEST] BECAUSE IT [CALLS FOR INFORMATION THAT IS NOT IN
EVIDENCE] [IS NOT PROPR TO BE CONSIDERED IN THIS CASE]
(OTHER REASON WHY QUESTION OR REQUEST IS IMPROPER). YOUR
DECISION MUST BE BASED ONLY ON THE EVIDENCE PRESENTED IN
THE TRIAL AND THE LAW THAT | HAVE GIVEN YOU. [IF YOU HAVE
ANY OTHER SPECIFIC QUESTIONS, PLEASE SEND ANOTHEROTE,
AND | WILL SEE IF | CAN ANSWER IT.] (OTHER APPROPRIATE
RESPONSE).

NOTES ON USE

1. The procedure contained in 7.3(a) assumes that a juror question or request will be in
writing. Oral questions from jurors are discouraged.

2.Inrespondingg a juroro6s question or request, th
as possible. To avoid inadvertent error, it is a good practice to prepare a written answer with the
assistance of the attorneys and then read this answer to the jury.

3. All writt en questions and answers should be preserved and placed in the court file.
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READ-BACK OF TESTIMONY
(Rule of Civil Procedure 7.3(b))

1. ReadBack granted as requested

MEMBERS OF THE JURY, YOU HAVE ASKED THAT THE
FOLLOWING TESTIMONY BE READ BACK TO YOU:(Describe testimony)

THE COURT REPORTER WILL NOW READ THE TESTIMONY
WHICH YOU HAVE REQUESTED.

OR
2. ReadBack Deferred

MEMBERS OF THE JURY, | HAVE DISCUSSED WITH THE
ATTORNEYS YOUR REQUEST TO HAVE CERTAINESTIMONY READ
BACK TO YOU. IT WILL TAKE APPROXIMATELY (AMOUNT OF TIME)
TO HAVE THE COURT REPORTER PREPARE AND READ BACK THE
REQUESTED TESTIMONY.

| NOW DIRECT YOU TO RETURN TO THE JURY ROOMND
DISCUSS YOUR REQUEST FURTHER. IF YOU ARE NOT ABLE TO
RESOLVE YOUR QUESTIONABOUT THE REQUESTED TESTINDNY BY
RELYING ON YOUR COLLECTIVE MEMORY, THEN YOU SHOULD
WRITE DOWN AS SPECIFIC A DESCRIPTION AS POSSIBLE OF THE PART
OF THE WI TNESS(ES)O6 TESTI MONY WHI CH YOL
AGAIN. MAKE YOUR REQUEST FOR READING BACK TESTIMONY AS
SPECIFIC AS POSSIBLE.

3. ReadBack Denied

MEMBERS OF THE JURY, YOU HAVE ASKED THAT THE
FOLLOWING TESTIMONY BE READ BACK TO YOU: (DESCRIBE
TESTIMONY)

| AM NOT ABLE TO GRANT YOUR REQUEST.



NOTE ON USE

Any readback testimony should take place in open court. Transcriptgpes of
testimony should not be sent back to the jury room.
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JURY QUESTIONS
(Quick Reference)

A jury has a right to ask questions calculated to shed light on the controversy
or which will assist the jury in arriving at a just res@titton v. Stateh1 So.2d
725 (Fla. 1951).

When a question from a deliberating jury indicates its confusion about the
law, a trial court abuses its discretion when its response fails to ameliorate the
confusion.Morgan Int'l Realty Inc. v. Dade Underwriter's Ins. Agemg.. 571
So0.2d 52 (Fla. 3d DCA 1990).

If the court responds to a jury question in an unrecorded ex parte
communication without providing the parties an opportunity to be heard on the
suggested response, prejudice is presumed and the burden is onytegdany
to uphold the jury's verdict to demonstrate the ex parte communication was
actually harmlesddatin v. Mitjans,578 So.2d 289 (Fla. 3d DCA 1991 ). Ex parte
communication between the court and a deliberating jury or between the baliliff and
a delikerating jury are strongly disapprovetkars Roebuck & Co. v. Polchinski,

636 So0.2d 1369 (Fla. 4th DCA 1998)ender v.Malecki, 606 So.2d 498 (Fla. 4th
DCA 1992).

If a jury question is responded to by sending the jury a written copy of one
of the instuctions previously read by the court, all of the instructions must be sent
in the same formAll Bank Repos. Inc. v. Underwriters of Llovds of Lond&82
So.2d 692 (Fla. 4th DCA 1991).
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JURY DEADLOCKED INSTRUCTION
(Civil Instruction 7.3)

MEMBERSOF THE JURY, IT IS YOUR DUTY TO AGREE ON [A
VERDICT] [VERDICTS] IF YOU CAN DO SO WITHOUT VIOLATING
CONSCIENTIOUSLY HELD CONVICTIONS THAT ARE BASED ON THE
EVIDENCE. NO JUROR, FROM MERE PRIDE OF OPINION HASTILY
FORMED OR EXPRESSED, SHOULD REFUSE T@GREE. YET, NO
JUROR, SIMPLY FOR THE PURPOSE OF TERMINATING THE CASE,
SHOULD ACQUIESCE IN A CONCLUSION THAT IS CONTRARY TO HIS
OWN CONSCIENTIOUSLY HELD VIEW OF THE EVIDENCE. YOU
SHOULD LISTEN TO EACH OTHER'S VIEWS, TALK OVER YOUR
DIFFERENCES OF OINION IN A SPIRIT OF FAIRNESS AND CANDOR
AND, IF POSSIBLE, RESOLVE YOUR DIFFERENCES AND COME TO A
COMMON CONCLUSION, SO THAT [A VERDICT] [VERDICTS] MAY BE
REACHED AND THIS CASE MAY BE DISPOSED OF.

YOU MAY RETIRE TO THE JURY ROOM FOR FURTHER

DELIBERATIONS.
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UNANIMOUS VERDICT NOT POSSIBLE
(Monologue)

IT BEING APPARENT THAT YOU ARE UNABLE TO REACH A
VERDICT, THIS COURT HAS NO ALTERNATIVE BUT TO DECLARE A
MISTRIAL OF THIS CAUSE.

THIS CASE SHALL BE RESET FOR TRIAL BY WRITTEN ORDER OF

THE COURT.
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XVIIl. RECEIVING THE VERDICT

RECEIVING THE VERDICT
(Dialogue)

POLLING THE JURY
(Monologue)

POLLED JUROR ANSWERING IN THE NEGATIVE
(Quick Reference)
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RECEIVING THE VERDICT
(Dialogue)

HAS THE JURY SELECTED A FOREMAN (FOREPERSON)?

MR./MS. ,HAS THE JURY REACHED A VERDICT?

PLEASE HAND YOUR VERDICT TO THE BAILIFF.

(Examine verdict if no obvious problems exist, hand to deputy clerk. If
problems appear, call counsel to the bench.)

MADAM (MR.) CLERK, PLEASE PUBLISH THE VERDICT.

(After verdict published.)

DOES COUNSEL FOR EITHER PARTY WISH TO HAVE THE JURY

POLLED?

18t



POLLING TH E JURY
(Monologue)

LADIES AND GENTLEMEN, AT THIS TIME THE DEPUTY CLERK
WILL POLL THE JURY. THAT SIMPLY MEANS SHE WILL ASK EACH OF
YOU INDIVIDUALLY IF THE VERDICT SHE/HE HAS READ IS YOUR
VERDICT. IF IT IS, YOU NEED ONLY ANSWER "YES", IF IT IS NO, OF
COURSE, YOU SHOULD ANSWER #ANO. 0O
MADAM (MR.) CLERK, PLEASE POLL THE JURY.
[ NOTE: | f one juror answers ANOO, stopg

continue their deliberations. (But seddrvath v. Anderson, Parks and Sherouse,
P.A, 728 So.2d 315 (Fla."8DCA 1999).]
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POLLED JUROR ANSWERS IN THE NEGATIVE
(Quick Reference)

| f one juror answers fANOO stop the
continue their deliberationsgdorvath v. Anderson, Moss, Parks & Sherouse, P.A.
728S0.2d 315 (FIa.%DCA 1999).

There appears to be no approved standard instruction for this situation but
giving a definition of A u n aAticotmoDRade v er d
County 132 So.2d 302 (Fla.3DCA 1961). Some modified versior the Jury
Deadlocked instruction would probably be approved.




XIX. DISCHARGE OF JURY

INSTRUCTION ON DISCHARGE
(Criminal Rule 4.2

RELEASE OF JURY
(Monologue)

COURT NOT TO COMMENT ON VERDICT
(Canon 3(10))

DESTRUCTION OF JURY NOTES
(Florida Rules of Judicial Administration 2.430 (1))
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INSTRUCTION UPON DISCHARGE OF JURY
(CriminalRule 4.2

LADIES AND GENTLEMEN, I WISH TO THANK YOU FOR
YOUR TIME AND CONSIDERATION OF THIS CASE.

| ALSO WISH TO ADVISE YOU OF SOME VERY SPECIAL
PRIVILEGES ENJOYED BY JURORS.

NO JUROR CAN EVER BE REQUIRED TO TALK ABOUT THE
DICUSSIONS THAT OCCURRED IN THE JURROOM, EXCEPT BY
COURT ORDER. FOR MANY CENTURIES, OUR SOCIETY HAS RELIED
UPON THE JURIES FOR CONSIDERATION OF DIFFICULT CASES. WE
HAVE RECOGNI ZED FOR HUNDREDS OF YEARS T
DELIBERATIONS, DICUSSIONS AND VOTES SHOULD REMAIN THEIR
PRIVATE AFFAIRS AS LONG AS THEY WISH IT. THEREFORE, THE LAW
GI VES YOU A UNI QUE PRI VI LEGE NOT TO SPE
WORK.

ALTHOUGH YOU ARE AT LIBERTY TO SPEAK WITH ANYONE
ABOUT YOUR DELIBERATIONS, YOU ARE ALSO AT LIBERTY TO
REFUSE TO SPEAK TO ANYONEA REQUEST TODISCUSS EITHER
YOUR VERDICT OR YOUR DELIBERATIONS MAY COME FROM THOSE
WHO ARE SIMPLY CURIOUS, OR FROM THOSE WHO MIGHT SEEK TO
FIND FAULT WITH YOU, FROM THE MEDIA, FROM THE ATTORNEYS,
OR ELSEWHERE. IT WILL BE UP TO YOU TO DECIDE WHETHER TO
PRESERVE YOUR PR/ACY AS A JUROR.



RELEASE OF JURY
(Monologue)

ON BEHALF OF THE STATE OF FLORIDA, THE CITIZENS OF THIS
COUNTY, THE PARTIES IN THIS CASE, THE ATTORNEYS, AND MYSELF,
| THANK YOU FOR YOUR SERVICE IN THIS CASE. FOR OUR LEGAL
SYSTEM TO WORK, IT ISESSENTIAL THAT CITIZENS SUCH AS YOU BE
WILLING TO SACRIFICE THEIR TIME AND PERFORM THE SERVICE
YOU HAVE JUST RENDERED. | HOPE YOU HAVE NOT FOUND THIS
DUTY TO BE BURDENSOME OR UNPLEASANT AND THAT YOU WILL
BE WILLING TO SERVE AGAIN IF THE CALL COMES

AT THIS TIME | AM GOING TO RELEASE YOU. YOU DO NEED TO

RETURN TO THE JURY POOL ROOM AND ADVISE THE CLERK THAT
YOU HAVE COMPLETED YOUR SERVICE IN THIS TRIAL.

AGAIN, THANK YOU. YOU MAY STEP DOWN.
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COURT NOT TO COMMENT ON VERDICT
(Canon 3(10))

A judge shall not commend or criticize jurors for their verdict other than in a

court order or opinion in a proceeding, but may express appreciation to jurors for
their service to the judicial system and the community.
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DESTRUCTION OF JURY NOTES
(Florida Rules of Judicial Administration 2.430 (1))

(1) Destruction of Jury Notes.At the conclusion of the trial and promptly
following discharge of the jury, the court shall collect all juror notes and
immediately destroy the juror notes.
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XX. CLOSE OF COURT

ENTERING JUDGMENT
(Dialogue)

ADJOURNMENT
(Monologue)
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ENTERING JUDGMENT
(Dialogue)
ARE THERE ANY OTHER MATTERS WHICH NEED TO BE
DETERMINED BEFORE JUDGMENT IS ENTRED?
(If not.)

COUNSEL FOR(prevailing partySHOULD PREPARE A JUDGMENT

BASED ON THE VERDICT AND FORWARD IT TO THE COURT WITH A

COPY TO OPPOSING COUNSEL.

(If yes.)
YOU MAY SET THOSE MATTERS ON THE COURT'S CALENDAR.
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ADJOURNMENT
(Monologue)
IS THERE ANY OTHER BUSINESS TO COME BEFORE THE
COURT AT THIS TIME?
IF NOT, THIS COURT WILL BE IN RECESS UNTIL FURTHER

ORDER.
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APPENDIX
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OATHS

OATH TO PROSPECTIVE JURORS

OATH TO JURY

OATH TO JURY IN EMINENT DOMAIN

WITNESS OATH

OATH TO INTERPRETER

OATH TO COURT REPORTER




OATH TO PROSPECTIVE JURORS

DO YOU SOLEMNLY SWEAR TO TRUTHFULLY ANSWER ALL
QUESTIONS PUT TO YOU TOUCHING ON YOUR QUALIFICATIONS TO

SERVE ON THE JURY IN THE CASE OF:

(PLAINTIFF)

V.

(DEFENDANT)

CASE NUMBER ?

( Give the complete style of the case the first time the oath is given. For jurors who
replace those that were challenged, the style may be abbreviated.)
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OATH TO JURY

DO YOU AND EACH OF YOU SOLEMNLY SWEAR THAT YOU WILL

WELL AND TRULY TRY THE ISSUE WHEREIN

IS (ARE) PLAINTIFF(S) AND IS (ARE)

DEFENDANT(S) AND GIVE A VERDICT ACCORDING TO THE LAW AND

THE EVIDENCE?



OATH TO JURY IN EMINENT DOMAIN
(Condemnation)

DO YOU AND EACH OF YOU SOLEMNLY SWEAR THAT YOU WILL

WELL AND TRULY TRY THIS ISSUE WHEREIN

IS PETITIONER AND AND OTHERS ARE

DEFENDANTS AND WILL DETERMINE WHAT COMPENSATION SHALL
BE MADE TO THE DEFENDANTS FOR HE PROPERTY WHICH HAS
BEEN APPROPRIATED, WHICH AMOUNT SHALL BE A FULL
COMPENSATION THEREFORE OF CONDEMNATION, OR

APPROPRIATION?
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WITNESS OATH

DO YOU SWEAR OR AFFIRM THAT THE EVIDENCE YOU ARE ABOUT

TO GIVE WILL BE THE TRUTH, THE WHOLE TRUTH, AND NOTHING

BUT THE TRUTH?
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OATH TO INTERPRETER

DO YOU SOLEMNLY SWEAR THAT YOU SPEAK AND UNDERSTAND

THE ENGLISH LANGUAGE AND THE LANGUAGE, AND

THAT YOU WILL INTERPRET TRULY, FAITHFULLY AND FULLY ALL
OF THE MATTERS AND THINGS WHICHVIAY BE STATED TO THE
(PLAINTIFF, DEFENDANT, WITNESS) AND ALL OF THE MATTERS AND
THINGS WHICH MAY BE STATED BY THE (PLAINTIFF, DEFENDANT,
WITNESS) IN RESPONSE THERETO IN THE MATTER NOW PENDING

BEFORE THIS COURT?
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OATH TO COURT REPORTER

DO YOU SOLEMNLY SWEAR THAT YOU WILL MAKE A TRUE AND
ACCURATE RECORD OF ALL PROCEEDINGS AND TESTIMONY IN THIS
CASE, TRANSCRIBE INTO WRITING SUCH RECORD, IF NECESSARY,

AND OTHERWISE PERFORM THE DUTIES OF A COURT REPORTER AS

REQUIRED BY LAW?
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Divider Labels

Meeting with Counsel
Greeting Jury

Voir Dire

Preliminary Instructions
Opening Statements
Special Instructions
Witnesses

Evidence

Discovery Violations
Trial Motions

Charge Conference
Attorney Conduct
Final Argument

Jury Instructions
Jury Deliberations
Receiving the Verdict
Discharge of Jury
Close of Court

Oaths
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